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CHAIRMAN'S REPORT ON THE COMMITTEE'S REVIEW MANDATED

BY PARAGRAPH 10.3 OF THE DECISION ON IMPLEMENTATION-RELATED

ISSUES AND CONCERNS ADOPTED ON 14 NOVEMBER 2001 AT THE

DOHA MINISTERIAL CONFERENCE


Mr. Chairman, I am presenting this report to the General Council, on my own responsibility and without prejudice to the position of any Member, as Chairman of the Committee on Subsidies and Countervailing Measures ("SCM Committee").  This report is submitted pursuant to paragraph 10.3 of the Decision on Implementation-Related Issues and Concerns adopted on 14 November 2001 at the Doha Ministerial Conference, where Ministers agreed "that the Committee on Subsidies and Countervailing Measures shall continue its review of the provisions of the Agreement on Subsidies and Countervailing Measures regarding countervailing duty investigations and report to the General Council by 31 July 2002."


Since establishing a framework for the mandated review in December 2001, the Committee has been engaged in the review of the numerous proposals made by the proponents.  The Committee has held a series of informal meetings and I have conducted informal consultations.  The issues involved in this review are highly technical.  Members have exchanged numerous documents containing proposals, explanations, questions and answers, and have engaged actively in discussions, and this process has led to a clarification and distillation of the issues.  Attached is a technical summary giving an overview of the main points that arose in the Committee's discussions and exchanges of questions and responses among Members.  


The review of these issues has revealed that many Members recognize the importance of the issues raised.  During the course of the review, some delegations have expressed their understanding, and, in some cases, support, in respect of some of the proposals or elements thereof.  In addition, my perception is that many delegations, regardless of their views on the substance of a given proposal, have found the review extremely useful in enhancing their understanding of the proposals and the technical issues that they raise, as well as of Members' views concerning the proposals.  This is confirmed by the high degree of constructive spirit with which Members engaged in the detailed discussions on these highly technical and complex issues.


This said, however, my sense is that there exist diverging views on whether and how the Committee could or should proceed after the completion of the 31 July 2002 mandate, and I have been unable to identify any significant basis for a consensus on any specific suggestion by the Committee in terms of the substantive aspects of the review or with respect to any next step.  I note that certain delegations have expressed disappointment in this regard, as they had hoped that the Committee might be in a position to formulate some sort of recommendations to the General Council on some or all of the proposals, and also had hoped that the Committee might be able to agree to make a recommendation with respect to next steps forward in respect of these proposals in another forum.  Other delegations, however, have emphasized their view that the Committee has satisfied the terms of its mandate, that the issues involved, as developed and clarified through the review process, could now be left in the hands of Members, and that any Member may, if it wishes, submit the proposals and the report itself, or portions of it, for discussion in an appropriate forum.  


In light of all of this, I have had to conclude that in the context of the Committee, the discussions of these issues have been taken as far as possible.  I realize that this may be less than was originally expected by some Members.  However, I have to conclude, on a positive note, that I am reassured that the quality of the discussion and exchange of ideas is, in itself, valuable, and supports my belief that we have usefully spent this time.


I would like to take this opportunity to thank the Members of the Committee for their active and cooperative engagement in this review, with each other and with me as Chairman.  I also would like to thank the previous Chairman of the Committee for his hard work on these issues, as well as the Secretariat for its support given to me in this process. 


Finally, as the Committee has completed its work under the existing mandate, I would like to express the hope that Members find useful the information in this detailed report presenting the results of the Committee's review of the provisions of the SCM Agreement regarding countervailing duty investigations, and in the documents submitted in that context. 

_________________

Milan HOVORKA

Chairman

Committee on Subsidies and Countervailing Measures

29 July 2002

Technical Summary

I. Procedural matters

1. This report is submitted pursuant to paragraph 10.3 of the Decision on Implementation-Related Issues and Concerns adopted on 14 November 2001 at the Doha Ministerial Conference, where Ministers:



"Agree[d] that the Committee on Subsidies and Countervailing Measures shall continue its review of the provisions of the Agreement on Subsidies and Countervailing Measures regarding countervailing duty investigations and report to the General Council by 31 July 2002."

2. Relevant developments preceding the Doha Ministerial Conference -- following the General Council's referral to the SCM Committee in August 2001 in respect of a review of the provisions of the SCM Agreement regarding countervailing duty investigations -- are reflected in the Reports by the SCM Chairman to the General Council contained in documents G/SCM/36 and G/SCM/38, circulated on 2 and 26 October 2001, respectively.  As indicated in those reports, this review was commenced in the SCM Committee prior to the Doha Ministerial Conference.  During that period, Brazil and India submitted a number of proposals.

3. Pursuant to the mandate from Ministers at Doha, at an informal meeting on 13 December 2001, the Committee reached an understanding on a programme of five meetings between January and July 2002 to take up this review in detail.  In December 2001, a checklist of issues
 raised in Brazil's and India's proposals was circulated to Members of the Committee to provide a framework for discussion at these meetings, without prejudice to Members' positions.  The checklist  divided the issues raised by the two proponents into five general topics: Topic 1 – Article 14; Topic 2 – Facts available; Topic 3 – de minimis; Topic 4 – review procedures; Topic 5 – definition of domestic industry and injury analysis.  The meetings with respect to some or all of these topics took place on 31 January, 13 March, 30 April, 17 June and 25 July 2002.  Discussion was based mainly on written exchanges of questions and answers among Members.
  

4. In the following sections, the main points raised in the discussions are summarized.  To fully appreciate the extent and nature of the issues discussed, this paper must be read in conjunction with the papers exchanged by Members, the records of the Committee's meetings on these issues, and the other documents referred to herein.  

II. summary of main points arising in committee's review

A. topic 1 – Article 14 (subsidy calculation issues)

1. The “chapeau” of Article 14 (Proposal by Brazil)

(a) General comments relating to both elements of Brazil's proposals concerning the chapeau of Article 14

5. Brazil's proposal is that the “chapeau” of Article 14 of the SCM Agreement be interpreted to require Members to include in their national legislation or implementing regulation any methods used by the investigating authorities to calculate the amount of the benefit to the recipient and that the calculation of the amount of the subsidy be based on the benefit conferred to the producer/exporter.  The main points that arose in the discussion included:

Relationship of the two elements of the proposal with current text of SCM Agreement:  Some Members questioned whether and how Brazil's proposal would require a change to the SCM Agreement, or how it could be given effect.  Brazil initially stated that these two proposals do not require a change to the SCM Agreement.  They simply intend to clarify that the chapeau of its Article 14 should be strictly read in conjunction with the title of the same article, meaning that Members should fulfil all the three requirements established both in the title and in the chapeau:  (a) the calculation of the amount of the subsidy;  (b) its calculation in terms of the benefit to the recipient; and (c) the obligation to provide for any method used to make that calculation in the national legislation and implementing regulations.  Brazil subsequently proposed that the “chapeau” of that Article should read as follows: 

“For the purpose of Part V, any calculation of the amount of a subsidy shall be effected in terms of the benefit conferred to the recipient on a per unit and per exporter/producer basis.  Any method used by the investigating authority to calculate the amount of the subsidy in terms of the benefit conferred pursuant to paragraph 1 of Article 1 shall be transparent and adequately explained.” (…)

Relationship between Article 14 and Articles 12, 21 and 22:  Some Members asked about the relationship between Articles 14 and Articles 12, 21 and 22 of the SCM Agreement, including whether Brazil's proposal would embody an interpretative decision reiterating the scope of the Article 14 requirement, or whether Brazil also envisaged a development in relation to Article 22, paragraphs 4 and 5.  In Brazil’s view, the SCM Agreement shall be interpreted as a whole, and, therefore, the provisions of Article 14 should apply, as appropriate, to the relevant procedures of Articles 12, 21 and 22. 

(b) Specific comments relating to each of the individual elements of Brazil's proposal

(i) calculation of the amount of the benefit based on the benefit to the exporter
6. Brazil understands that, for the purpose of Part V of the SCM Agreement, investigating authorities shall calculate the amount of the subsidy in terms of the benefit conferred to the recipient (producer/exporter) and do so on a product unit basis.  Brazil believes that this approach is the only one consistent with the title of the Article; therefore no other basis for this calculation should be allowed.  Certain Members supported Brazil's proposal.  The following main points arose on this element of Brazil's proposal:

Relationship of this element of the proposal with current text of SCM Agreement:  Certain Members considered that the current Article 14 of the SCM Agreement is sufficiently clear.  Another suggested that one way to deal with this issue would be by way of a clarification in Article 14 that certain concepts should not be used to calculate the amount of a subsidy, and raised the possibility that if the objective is to quantify the countervailing duty with greater accuracy and bring it closer into line with its economic impact on the destination market, it might be more effective to amend Article 19.2 to establish a mandatory provision limiting the countervailing duty to the injury.  Brazil indicated that it deems clarification of Article 14 necessary as the text of the “chapeau” of Article 14 might leave room for misinterpretations as a result of the fact that only its title refers explicitly to the calculation of the amount of a subsidy in terms of the benefit to the recipient, but not the “chapeau” itself.  Brazil stated that this absence may lead to the incorrect interpretation that Article 14 refers strictly to the calculation of the benefit to the recipient but not to the calculation of the amount of the subsidy in terms of the benefit of the recipient.  Consequently, Brazil stated, some may argue that, for the purpose of Part V of the SCM Agreement, it would be possible to adopt any method for the calculation of the amount of the subsidy (for instance, one based on the cost to the granting government).

Relationship with previous dispute settlement reports:  One Member asked whether Brazil intended with its proposal to codify existing WTO case law, which has held that Article 1.1(b) of the SCM Agreement does not admit a “cost to government” approach to determining the existence of a benefit.  In this respect, Brazil indicated that its proposal refers to the methodology for the calculation of the amount of a subsidy for the purposes of Part V of the SCM Agreement, that is, for the application of countervailing measures.  It does not refer to any other Part of the Agreement and it is not Brazil's intent to “codify” such case law, but to establish, according to that interpretation, a clarification to Article 14.  Brazil indicated, however, that it agrees with this ruling.  Brazil also understands that the SCM Agreement does not establish the “cost of government approach” to determining benefit, since it is illogical to calculate the benefit to the exporter on the basis of the cost to another agent, that is, the government.  The SCM Agreement only establishes in Article 6.1(a) that the total “ad valorem” subsidization shall be calculated in accordance with the provisions of Annex IV, that is, in terms of the cost to the granting government. 

Request for examples of calculation not on the basis of benefit to exporter:  With regard to another Member's request for concrete examples in which the amount of the subsidy is calculated by product, but not on the basis of the benefit conferred to the producer/exporter of that same product, Brazil stated that presently some Members' legislations establish that the amount of the subsidy shall be calculated on the basis of its cost for the government, and not on the basis of the subsidy conferred to the recipient.  In Brazil's view, this type of provision should be explicitly ruled out in the SCM Agreement.

Relationship with Brazil's proposal concerning sampling:  One Member questioned how Brazil's view that sampling should be applied in CVD investigations, point II.A.6, infra, (which would result in some exporters/producers not receiving their own subsidy rate) could be reconciled with Brazil's position that Article 14 should be amended to provide that the amount of subsidy should be calculated on a "per exporter/producer basis".  Brazil responded that there is no contradiction:  the general rule should be the calculation of the amount of subsidy in terms of the benefit to each exporter under investigation.  Nevertheless, where the number of exporters under investigation is so large as to make such calculation impracticable, the investigating authorities could use samples.  

(ii) Any method used by the investigating authority to calculate the amount of the subsidy in terms of the benefit shall be transparent and adequately explained

Relationship of this element of the proposal with current text of SCM Agreement:  While some Members were of the view that the provision was sufficiently clear and that no further clarification was required, others indicated they supported increased transparency and predictability in the application of the Agreement.  According to Brazil, the obligation of transparency established in the chapeau (“any method used …  shall be transparent and adequately explained …”) can also be misinterpreted as only referring to the method for the calculation of the benefit and not to the method for the calculation of the amount of the subsidy.  Consequently, a Member could consider itself not to be required to include in its national legislation - or implementing regulation – the method used to calculate the amount of the subsidy.  Therefore, Brazil opined that there seems to exist a margin for the utilization of non-transparent methods for the calculation of the amount of the subsidy.  

2. For a subsidy to exist from duties foregone or not collected, benefit should have been received during the investigation period (Proposal by India)

7. India's proposal is to clarify that for a subsidy to be deemed to exist under Article 1.1(a)(1)(ii) of the SCM Agreement, the exporter concerned should have received the benefit of duty foregone or not collected during the investigation period.  India believes that it is prejudicial to the interest of the exporter to include a subsidy not received during the investigation period while calculating the amount of subsidy.  The following main points arose in the discussion: 

Relationship of proposal with current text of SCM Agreement:  In India’s view, its proposal requires no change to the Agreement.

When benefit accrues to exporter:  Some Members asked for clarification of India's view as to when the benefit accrues to the exporter, and whether, for example, a benefit in terms of the marketplace is not conferred at the time legal entitlement to a financial contribution vests in the recipient.  India's view is that in a number of cases, the investigating authority has imposed a countervailing duty without ascertaining whether the exporters have received the benefit during the period of investigation.  An exporter may have applied for but not received a subsidy during the investigation period.  However, if the subsidy has not been received during the investigation period then it cannot be deemed to exist for the purposes of countervailing investigation.  The benefit would accrue only after there is an instruction or order from the government specifically in respect of the concerned exporter which legally entitles it to the subsidy.  

Potential restrictive effect of proposal:  One Member could not support this proposal as it considered it to be a restriction on the investigating authority.  India reacted by noting that if no refund of duty is received during the period of investigation, the question of benefit does not arise.  Accordingly, in India's view, it may be appropriate to exclude such elements from the calculation of benefit to the recipient.

3. Remission, exemption or duty drawback (Proposal by India)

8. India's proposal is to clarify the provisions of the SCM Agreement in Annex I (items h and i), Annex II and Annex III so that any remission, exemption or drawback of duties and import charges to the extent of those levied on inputs consumed is not countervailed and only the amount of remission, exemption or drawback of duties and import charges in excess of those levied on inputs consumed may be treated as a countervailable subsidy.  The following main points arose in the discussion:

Relationship of proposal with current text of SCM Agreement:  Some Members questioned how and why current footnote 1 and items (h) and (i) of Annex I were insufficient.  India stated that investigating authorities are required to comply with obligations under Article VI:3 of the  GATT 1994 and Article 19.4 of the SCM Agreement so that no countervailing duty is levied on any imported product in excess of the amount of subsidy found to exist.  It is therefore essential that countervailing duties are limited to the amount of excess remission, exemption or deferral.  India seeks to clarify that the obligations under Article VI:3 of the GATT 1994, Article 19.4 of the SCM Agreement and provisions of Annex I items (h) and (i) have to be read harmoniously for limiting the amount of countervailing duties to the amount of excess duty remission etc.  

Where the amount of excess is not calculable or is difficult to calculate:  One Member questioned how the SCM provisions regarding remission, exemption or drawback of duties should be applied in situations where the amount of excess is either not calculable, or can only be calculated with great difficulty and significant additional burden to the investigating authority and other parties involved.  This Member also asked whether it was not appropriate to countervail the entire amount of a payment made by a government to an exporter where, although such payment is nominally described as “remission, exemption or drawback of duties”, the government has not examined the type and/or amount of inputs consumed in the manufacture of exported merchandise and the taxes or import charges levied on such inputs in order to ensure a correlation between the remission payment and such taxes or import charges.  India stated that the investigating authorities are under an obligation to abide by the requirement that no countervailing duty be levied in excess of the amount of subsidy found to exist.  India stated that it was not clear how it was being claimed that the amount of excess remission, exemption or drawback of duties is not calculable or can only be calculated with great difficulty.  In order to fulfil obligations under Article VI:3 of the GATT 1994 and Article 19.4 of the SCM Agreement, the investigating authorities are bound to estimate or determine the excess remission, exemption or drawback of duties.  The Member followed up by stating that, based on its experience, the appropriate rate of duty drawback is contingent, in part, for example, upon highly technical input/output studies; if such studies were not done or were based on faulty premises, this Member's view was that it was unreasonable to expect the investigating authority to conduct another input/output study.  India requested the Member to provide specific examples where it had faced such difficulties. 

4. Additional guidelines for Article 14 (Proposals by Brazil and India)

(a) General

(i) Proposal by Brazil

9. Brazil's proposal is to include additional guidelines in Article 14, in order to guarantee more predictability and harmonization of the methods adopted by the Members for calculating the amount of the subsidy.  Brazil emphasized that its proposal does not intend to cover all the relevant aspects that are involved in a subsidy investigation.  Brazil's proposed additional guidelines are:


"(e) 
expenses incurred by the exporter/producer in order to obtain the subsidy (e.g. administrative charges) shall be deducted from the amount of the subsidy.  Export taxes applicable to the export of the product under investigation and intended to offset the subsidy shall also be deducted from the amount of the subsidy;


(f) 
in case the subsidy is not granted according to the quantities that are produced, exported or transported, the amount of the subsidy shall be calculated by determining the corresponding proportion of the subsidy amount that is related to the production, sale or export, as appropriate,  of the good; and


(g) 
in case the subsidy is granted to acquire capital goods, the amount of the subsidy shall be calculated according to the rules for the depreciation of the good in the industry concerned and with the volume of production, sale or export, as appropriate, of the product."

10. The following main general points arose:

Relationship of proposal with current text of SCM Agreement:  Some Members asked whether Brazil was seeking further elaboration of paragraphs (a) to (d) of Article 14 or if Brazil perceived deficiencies in coverage beyond current Article 14 and, if so, what would those deficiencies be.  Brazil stated that it does not seek further elaboration to paragraphs (a) to (d).  In Brazil's view, the topics Brazil wishes to cover are of a different nature (expenses, allocation of the amount of the subsidy).  Similarly to letters (a) to (d), these topics also have to do with the definition of the criteria for the calculation of the amount of the subsidy on the basis of the amount of the benefit conferred to the recipient.  This being the case, Brazil believes that the practice of certain countries has suggested  the need that Members agree to certain new Article 14 guidelines in reference to cases that are not explicitly mentioned in Article 14.  

(ii) Proposal by India

11. India proposes that expenses incurred by the exporter/producer in order to obtain the subsidy (e.g. administrative charges) should be deducted from the amount of subsidy and from the level of countervailing duty.  

(b) Specific comments on each proponent's proposal

(i) Deduction of expenses and export taxes from amount of subsidy

Relationship between proponents' proposals

12. Some Members asked the proponents for their views on any differences between their proposals on this point.  Brazil stated that it proposed that deductions should be made from the amount of the subsidy, and not from the level of the countervailing duty.  For the definition of the level of the duty to be applied, other elements shall be considered, as for example the “lesser duty rule” of Article 19.2 of the SCM Agreement.  For its part, India indicated that there was no difference in India’s proposal and that suggested by Brazil.

Proposal by Brazil

13. The following main points arose in the discussion of Brazil's proposal:

Relationship of proposal with current text of SCM Agreement:  Some Members questioned whether and how Brazil's proposal would require a change to the SCM Agreement, or how it could be given effect.  Brazil explained that the idea behind this proposal is that, in case certain expenses exist, the investigating authority should calculate the amount of the subsidy based on the net benefit to the exporter.  Brazil stated that there is a need for Members to agree on some explicit guidelines that costs necessarily incurred to access the subsidy program shall be deducted in the calculation of the amount of the subsidy in terms of the amount of the benefit conferred to the recipient.  This could be effectuated either by means of an understanding or an amendment.

Nature of deductible expenses/criteria to determine whether expenses are deductible:  Several Members asked for clarification as to the nature of expenses Brazil was proposing for deduction from the amount of the subsidy, and the circumstances in which the requirement to make a deduction would apply.  Brazil’s view is that only expenses incurred necessarily in order to qualify for or obtain the subsidy shall be deducted.  Brazil's focus is to allow for the deduction of two kinds of expenses incurred by the recipient:  (a) administrative charges (e.g. application fees) incurred in the process of obtaining the subsidy and (b) export taxes specifically intended to offset the subsidy.  These expenses are of an administrative nature and are paid by the producer/exporter directly to the authority responsible for the concession of the subsidy.  Furthermore, according to Brazil, it must be shown that such payment is compulsory by law or any applicable legislation in order to receive the subsidy.  Thus, payments to private parties, e.g. lawyers, accountants, incurred in applying for subsidies, would not be deductible.  Neither would voluntary contributions to governments, such as donations.  For Brazil, these deductions (expenses and export taxes) would require the demonstration by the exporter/producer under investigation that it has effectively paid administrative charges and/or export taxes.  The burden would rest with the exporter to request such deductions and to present verifiable evidence that they were warranted.  In the case of export taxes, Brazil submits that claims for deductions should only be accepted if the charges involved were levied during the investigation period, and if it were established that they continued to be levied at the time when definitive measures were recommended. 

Criteria to determine whether an export tax is intended to offset a subsidy:  Brazil considers that the essential requirement for the deduction to be made should be that the exporting Member or the company (ies) under investigation clearly demonstrate that the export tax offsets the subsidy conferred and indicate the exact extent to which it does so.  Certain Members asked Brazil to clarify the meaning of the phrase "applicable to the operation object of the subsidy" and the criteria and circumstances that would determine whether an export tax was intended to offset the subsidy.  Brazil stated that "operation object of the subsidy" meant an export transaction of the product under investigation, and that the export tax must have been imposed on the product allegedly exported with subsidies.  In the course of the investigation, authorities should verify whether the export tax and the subsidy refer exactly to the same product and whether the collection of the duty and the receipt of the benefit occurred in the same period.  According to Brazil, the criteria could include:  the scope of the export tax (whether it is applied only on exports of subsidized products or on a large group of products);  the time when the decision to apply the export tax was taken (for instance, if the export tax is previous of the implementation of the subsidy program it is obviously not intended to offset the subsidy); and  whether the export tax was created as a result of bilateral consultations or of a dispute settlement procedure; and if not, what its motivation was.  Insofar as the legislation of some Members already provide for such deduction, Brazil indicated that their contribution to the debate would be highly appreciated.  One Member supported Brazil's proposal to clarify that expenses that firms mandatorily had to incur in order to obtain the subsidy should be deducted. 

Scope of proposal:  Brazil was asked to clarify whether it agreed that expenses incurred by a recipient in order to obtain the subsidy should be deducted from the amount of the countervailing duty.  Brazil stated that its proposal refers to deductions to be made in the calculation of the benefit conferred to the recipient and not in the amount of the countervailing duty.  One Member suggested to make mandatory the provision of Article 19.2, instead of seeking clarifications to Article 14.  In this respect, Brazil stated that given its view that the amount of the subsidy should be calculated on the basis of the amount of the benefit conferred to the recipient, Brazil proposed certain deductions to be made from the amount of the subsidy.  This was a separate issue from the level of the countervailing duty that the relevant authorities decide to apply.  In Brazil’s view, however, the “lesser duty rule” of Article 19.2 is also a very important element to be taken into consideration in the definition of the level of the countervailing duty, and Brazil indicated that it would be willing to discuss any proposal in this line.
Proposal by India

14. The following main points arose in the discussion of India's proposal: 

Circumstances requiring deductions:  Some Members raised questions about the types of expenses in respect of which an investigating authority would be required to make deductions from the subsidy amount.  India stated that an exporter incurs various expenses for obtaining the benefit under a particular scheme that is sought to be countervailed.  It is India’s contention that the investigating authority should be required to make certain deductions from the subsidy on account of expenses incurred for obtaining benefits under the schemes.  In India’s view, calculating the amount of subsidy without deducting expenses incurred due to the conditions imposed by the countervailable schemes results in countervailing duty being imposed in excess of the benefits conferred.  India's list of the types of expenses to be deducted
 is illustrative; all expenses incurred in obtaining the subsidy should be deducted while calculating the amount of countervailing duty subsidy.  Such expenses include, apart from application/administration fees, bank guarantee charges, and margin money cost etc. which would otherwise not have been required to have been borne by a firm if it was not availing of the subsidy.  Deduction for these expenses would not constitute a subsidy as there would be no financial contribution. 

No "double deduction":  In response to one Member's observation that it agrees with the first part of the proposal that these expenses must be deducted from the subsidy but that it was not appropriate to deduct these expenses again from the countervailing measures since it had already been deducted before from the subsidy amount, India clarified that its intention is that the expenses incurred in obtaining the benefit should not be included in calculating the benefit to the recipient.  India noted that it did not intend that expenses be deducted twice.

(c) Guideline on calculation of subsidy amount on basis of proportion of subsidy amount related to production, sale or export of good (Proposal by Brazil)

15. Brazil's proposal is that for subsidies not granted based on quantities produced, exported or transported, the subsidy amount shall be calculated by determining the corresponding proportion of the subsidy amount that is related to the production, sale or export of the good.  Brazil states that once the total amount of benefit related to a subsidy is determined for the period under investigation (period for which the amount of the subsidy is determined), the investigating authority shall calculate the amount of the subsidy on a per unit-basis.  The unit adopted depends on the characteristics of the product under investigation and normally should be the commercial unit.  When the subsidy is tied to production, sales or exports, it is not a difficult task to determine the amount per unit.  Nevertheless, when this is not the case, some doubts could be raised with regard to the denominator to be adopted in order to calculate the amount per unit.  In order to clarify this matter, Brazil suggests that the denominator should be the production, sales or export, depending on the characteristics of the subsidy.  If the benefit of a subsidy is limited to a particular product, the denominator should reflect only sales [production/exports] of that product.  If this is not the case, the denominator should be the recipient’s total sales [production/exports].  Brazil provided several examples to illustrate its proposal.
  One Member supported Brazil's proposal.  The following main points arose in the discussion:

Relationship of proposal with current text of SCM Agreement:  Some Members questioned whether and how the proposal would require a change to the Agreement, or how it could be given effect.  Brazil stated that explicit and agreed upon guidelines are needed; this could be effectuated either by means of an understanding or an amendment.

Interpretation of "corresponding proportion" and “is related to”:  Responding to Members' requests for clarification of the phrase , Brazil stated that the idea is that in such cases the calculation of the amount of the subsidy shall be made by allocating the value of the benefit actually conferred to the recipient in an appropriate way, according to the characteristics of the subsidy granted, over the level of production, sales or exports of the product under investigation, during the investigation period for subsidization.  Brazil contends that the phrase "is related to" should be interpreted as a reference to the allocation of the value of the benefit over the level of production, sales or exports of the product under investigation, during the period of investigation for subsidization.
Circumstances and criteria used to determine that a particular subsidy is “related to” a particular product or market:  Certain Members asked for clarification of the criteria and circumstances used to determine that a particular subsidy is related to a particular product or market.  Brazil stated that the proposed methodology requires that, in the course of the investigation, authorities determine the procedures followed for the concession of the subsidy, such as whether it is tied to a particular product that has been produced, exported or transported.  Authorities should also examine some characteristics of the company(ies) under investigation, such as whether it produces one single product; whether the product under investigation is among the products benefited by the subsidy; and whether sales of the product under investigation are directed to the domestic and/or foreign market.

(d) Guideline on subsidies tied to the acquisition of capital goods (Proposal by Brazil)

16. Brazil's proposal is to clarify that where a subsidy is granted to acquire capital goods, the amount of the subsidy shall be calculated according to the rules for the depreciation of the good in the industry concerned and with the volume of production, sale or export, as appropriate, of the product. Brazil states that considering that the investigating authorities should determine the amount of subsidy for the period of investigation and considering that there are subsidies the effects of which extend over a number of years, it is important to introduce guidelines related to this issue, in particular, with respect to subsidies tied to the acquisition of capital goods.  For those subsidies, Brazil considers that the amount of benefit has to be spread over the useful life period of the assets.  

Relationship of proposal with current text of SCM Agreement:  Certain Members questioned whether and how Brazil's proposal required a change to the Agreement, or how it could be given effect.  In Brazil's view, guidelines are needed to be made explicit and agreed upon.  This could be effectuated either by means of an understanding or an amendment to the Agreement.

Criteria and evidence as to whether subsidies are used to acquire capital goods:  Certain Members asked whether the depreciation rules would be applicable in instances other than where a subsidy is granted to acquire capital goods (e.g., large, one-time debt forgiveness, or the provision of equity capital not necessarily related or tied to, capital goods); and, if not, the evidence an investigating authority should require to establish whether subsidies were used to acquire capital goods.  Brazil replied that it understood that depreciation rules apply to capital goods or other fixed assets.  In relation to subsidies tied to the acquisition of fixed assets, the depreciation methodology is relevant to the calculation of the benefit to the recipient.  The amount of the subsidy shall be calculated by spreading the subsidy across the period in which the normal depreciation of the assets takes place. In cases where the assets are non-depreciating, the amount of the actionable subsidy would be calculated as a loan which confers a benefit, and the guidelines of Article 14 (b) would be followed.  Appropriate evidence shall be collected from the responses to the questionnaires sent to exporters.
Depreciation methodology: Some Members questioned whether, in Brazil's view, it would be preferable to use company rates or country rates; whether it would be preferable to use the depreciation rules for accounting purposes or the depreciation rules for tax purposes (where there was a difference) and how such rules would apply in specific circumstances; modalities for the use of company-specific rates and what would occur where there were no set rates for a particular industry; and clarification as to the period for attribution of debt forgiveness.  One Member requested an explanation as to the conditions in which the use of the depreciation period stated in the national legislation would not be required.  In addition, one Member asked whether Brazil sought parallelism with Article 2.2.1.1 of the AD Agreement.  Brazil stated that, in its view, the amount of benefit has to be spread over the useful life period of the assets.  This period should reflect the depreciation rules in accordance with the generally accepted accounting principles of the exporting country.  In cases where the depreciation periods actually applied by the producer/exporter differ from the industry-wide rules, the investigation authorities should examine the reasons.  One Member endorsed Brazil's view that the amount of benefit has to be spread over the useful life period of the assets and that this period should reflect the depreciation rules in accordance with the generally accepted accounting principles (as opposed to the taxation rules) of the exporting country.  
Brazil asserted that normally, Members’ legislation establishes a period for the depreciation of fixed assets and the method adopted refers to the straight-line-method.  In cases where the national legislation of the country of the producer/exporter being investigated does not establish any rules for the methodology or rates of depreciation, the investigated country is normally a non-market economy. According to Brazil, it should also be considered that some Members’ legislations allow for an “accelerated accounting depreciation” that is based on the actual utilization of the fixed assets (equipments, machinery) which result in a different useful life period of assets from that provided for in the legislation.  For instance, suppose a piece of equipment has a useful life period established by the fiscal legislation at 10 years, and consequently has the normal depreciation rate of 10 per cent (straight-line-method).  This equipment can be depreciated in faster (higher depreciation tax) if it is demonstrated that its actual utilization is more intensive than the utilization normally considered to determine the useful life period of the good.  In those cases, the burden is on the producer to demonstrate this circumstance (more intensive use) to the tax authority, on the basis, for instance, of the numbers of hours of working, volume of production and/or other indicators.

Scope of proposal:  Responding to comments from some Members concerning forgiveness of a particularly large debt which was not necessarily related to the acquisition of fixed assets, Brazil clarified that its proposal does not cover this and that it relates to subsidies conferred for the acquisition of capital goods or other fixed assets.  

5. To determine useful life of assets, depreciation information of individual recipient firms should be used (Proposal by India)

17. India's proposal is to clarify that to determine the average useful life ("AUL") of an asset , the depreciation period used for allocating the benefit should be based on the information of individual recipient firms.  According to India, in respect of non-recurring subsidies for acquisition of fixed assets, the amount of countervailing duty is required to be based on the benefit appropriately allocated across the period reflecting the normal depreciation of such assets in the industry concerned.  India states that it has, however, been observed that each investigating authority assumes a depreciation period without any scientific basis.

Relationship of proposal to current text of SCM Agreement:  Some Members questioned whether and how India's proposal would require a change to the SCM Agreement, or how it could be effectuated.  India states that the SCM Agreement is silent on the aspect of depreciation of assets while determining benefit to the recipient.  Disciplines in this regard could be included in Article 14 of the Agreement.

Modalities and standard to be applied:  Some Members asked India to clarify the meaning of "without any scientific basis" and questioned whether and how India is suggesting that there is or should be a standard applied, the specific modalities of the standard proposed and whether India is proposing an industry-based or company-specific AUL.  India clarified that in respect of subsidies granted for the acquisition of assets, the period assumed for allocating the benefits has varied considerably from case to case.  India’s view is that the amount of subsidy should be calculated according to the AUL of the asset as reflected in the financial statements of the exporters.  India further clarifies that the depreciation to be used should not be based on the amount calculated for taxation purposes.  India states that if a very small amount of subsidy has been provided which is related or tied to capital equipment the depreciation should be calculated in accordance with the nationally accepted accounting practice.

Scope of proposal:  India clarified that its views on depreciation rules are limited to the situation where a subsidy has been granted for acquisition of assets.  No comments are offered in respect of other types of subsidies.

6. Introduce rules on sampling similar to those in the Anti-dumping Agreement (Proposal by Brazil)

18. Brazil's proposal is to introduce sampling rules similar to those in the Anti-dumping Agreement, where the number of exporters under investigation is so large as to make an individual determination of amount of subsidy impracticable.  The following main points arose in this connection:

Relationship of proposal to current text of SCM Agreement:  In response to questioning, Brazil clarified its view that since sampling rules are not prohibited by the current SCM Agreement, they could be applied.  Nevertheless, Brazil expressed concern that the lack of a provision establishing these procedures can lead to lack of a common understanding about the implementation of sampling procedures in CVD investigations and therefore to divergent practices among Members.  

Possibility to draw on elements in the Anti-Dumping Agreement: With regard to its suggestion to introduce into the SCM Agreement rules on sampling such as those contained in the Anti-dumping Agreement, Brazil indicated that the anti-dumping rules might be a good starting point, but that some other elements might also be introduced.  For Brazil, it is important that the utilization of a sample in a countervailing duty investigation follows specific criteria such as those mentioned in Article 6.10 of the Anti-Dumping Agreement.  Some Members were of the view that the AD provisions could be adopted mutatis mutandis.
Potential for expedited reviews for individual rates:  One Member asked whether, as a “quid pro quo” for sampling, Brazil would envisage a requirement for expedited reviews, where justified, to confer individual company rates.  Brazil indicated it is open to discuss such an approach. 

Relationship with Brazil's proposal that calculation of amount of subsidy be on a "per exporter/producer basis":  One Member questioned how Brazil's view that sampling should be applied in CVD investigations (which would result in some exporters/producers not receiving their own subsidy rate) could be reconciled with Brazil's position that Article 14 should be amended to provide that the amount of subsidy should be calculated on a "per exporter/producer basis".  Brazil responded that there is no contradiction:  the general rule should be the calculation of the amount of subsidy in terms of the benefit to each exporter under investigation.  Nevertheless, where the number of exporters under investigation is so large as to make such calculation impracticable, the investigating authorities could use samples.  

7. Amount for interest (Proposal by India)

19. India's proposal is to clarify that the addition of an amount for interest on the benefit conferred during the investigation period is not in conformity with the object and purpose of the SCM Agreement, or alternatively, to clarify whether calculating interest on a notional basis instead of from the date the benefit was conferred is a reasonable method of calculating interest.  The following main points arose in the discussion:

Calculation of interest on a notional basis: Questions were raised concerning the meaning and objectives of India's alternative proposal for clarification concerning calculation of interest on a notional basis.  India asserted that is a practice among certain investigating authorities to add a notional amount for interest to the benefit conferred during the investigation period.  The amount of interest is not calculated on the basis of the date when the benefit was conferred but on a notional basis depending on the nature of the subsidy.  

India asserts that in respect of certain schemes, the benefits have been assumed to be recurring in nature and half the commercial rate of interest has been applied during the investigation period.  This approach is incorrect and prejudicial to the interest of exporters.  The approach of using half the commercial rate of interest could perhaps be justified, notwithstanding reservations against calculating interests on subsidies as an additional subsidy, only if the countervailing duty were collected at the end of the year in respect of all imports.

India offered examples of an investigating authority that it states has calculated the amount of benefit, and hence the countervailing duty, by adding an amount for interest in its various countervailing duty investigations.

B. facts available (proposals by brazil and india)

1. Proposal by Brazil

20. Brazil's proposal is to introduce into the SCM Agreement provisions on the use of "facts available" such as those in Annex II of the Anti-dumping Agreement.  According to Brazil, the objective of the proposal in this area is to establish some sort of symmetry between the provisions of the Anti-dumping Agreement on facts available (Annex II of the Agreement) and the SCM Agreement, which, although providing for the possibility of recourse to facts available in its Article 12.7, does not elaborate on the matter.  

21. Some Members expressed support for this proposal as they believed that there was currently no detailed provision in SCM Agreement, or as there was a shared intent that the use of “facts available” should be qualified as the exceptional resort.  In addition, Members' comments and questions touched upon the following main points:
Relationship of proposal to current text of SCM Agreement:  In response to questioning about Brazil's experience with countervailing duty investigations and why Brazil saw the need to introduce more detailed “facts available” provisions for the SCM Agreement, Brazil asserted that its experience as a country that has been affected by a number of CVD investigations and measures indicated that all Members would benefit from sound and clear rules on this subject.  
Possibility to draw on elements in the Anti-dumping Agreement:  Certain Members appreciated that this proposal considered the harmonization of the provisions concerning countervailing duty investigation with those concerning anti-dumping duty investigation.  One Member questioned whether and how Brazil would propose to modify the provisions found at Annex II of the Anti-dumping Agreement for purposes of the SCM Agreement.  Brazil asserted that the Anti-dumping Agreement already establishes guidance for the use of “facts available” in its Annex II, which details, for instance, the procedures to be applied in case an interested party refuses access to information or does not provide the necessary information.  These two situations are exactly those referred to in Article 12.7 of the SCM Agreement.  Given this fact, it is Brazil’s view that there is no reason why the same procedures should not be applied in CVD investigations.  Brazil asserts that the convenience of the Brazilian proposal is particularly clear in the situation where AD and CVD investigations on imports from the same Member are conducted at the same time, the investigating authorities being obliged to follow guidelines on the treatment of the information provided in one investigation and not in the other.  In addition, Brazil clarified its view that a few modifications should be made to Annex II in order to adapt it to the language and concepts of the SCM Agreement.  For instance, where Annex II reads “interested parties”, it should be read “interested Members and/or interested parties”; where Annex II reads “normal value”, it should be read “amount of subsidy”; and, of course, where Annex II reads “Paragraph 8 of Article 6”, it should read “Paragraph 7 of Article 12”.  Certain members supported Brazil's view that the provisions of the Anti-dumping Agreement should be applied mutatis mutandis. 

Conditions and guidelines for resorting to "facts available":  Some Members asked for a clarification of the conditions that would enable an investigating authority to resort to the use of "facts available", of the meaning of "necessary information" and of whether it enabled investigating authorities to reject all information provided.  Brazil asserted that Article 12.7 clearly establishes that “facts available” could only be used when an interested party refuses access to information or does not provide the necessary information.  Brazil considers that the “facts available” concept allows the investigating authorities to reject all the information presented only in these specific circumstances, that is, if this information does not correspond to the necessary information. The situation of investigation authorities not accepting the “adequacy of the information” was apparently not envisaged in Article 12.7.  As to the meaning of "necessary information", Brazil asserts that the presentation of confidential information is allowed by Article 12.4; once the conditions that are established in Article 12.4 are respected, that information should be accepted.

Treatment of information provided to the investigation authorities by producers and exporters versus the Government of the country of export: In response to questioning, Brazil indicated that it considers that the same rules would apply to the information provided by Governments as to information provided by producers and exporters.
Reliable sources where necessary information not provided:  One Member asked what would constitute reliable sources for ascertaining the existence and amount of subsidy in situations where an interested Member or an interested party refuses access to, or otherwise does not provide, the information necessary to make these determinations.  Brazil indicated that independent sources that might constitute reliable sources were, for instance, Members’ notifications to the WTO and public reports of the agencies responsible for programmes.

Potential effect on guidelines in Annexes II and III of the SCM Agreement, in particular, with respect to burden of proof:  In response to questioning as to whether Brazil's proposed changes would have any bearing on the guidelines for investigating authorities under Annexes II and III, in particular concerning those provisions which shift the burden of proof on to the government of the exporting country, Brazil made clear that its proposal does not intend to have any bearing on the guidelines provided for in Annexes II and III of the SCM Agreement.

2. Proposal by India

22. India's proposal is to clarify that all verifiable and timely submitted information (i.e. submitted within a reasonable period) should be taken into account by the investigating authority, and that if a portion of information is not verifiable or timely submitted, "facts available" may be used for that portion of the information.  

23. Some Members agreed with this proposal as no detailed provisions for this existed in the SCM Agreement, or as they shared India's perceived intent that the use of "facts available" should be qualified as exceptional.  Concerns and questions were raised with respect to the following main points:

Relationship of proposal to current text of SCM Agreement:  In response to questioning about the extent to which India's proposal would require a change to the Agreement, and how this proposal could be effectuated if no change were required, India stated that its proposal could be given effect either through a clarification of Article 12.7 of the SCM Agreement or by introducing a more detailed “facts available” provision in the SCM Agreement.

Possibility to draw on elements in the Anti-dumping Agreement:  India is of the view that the SCM Agreement should have a more detailed “facts available” provision, which could mirror the language of Annex II of the Anti-dumping Agreement.   

Conditions and guidelines for resorting to "facts available" for a portion of the information:  Some Members asked for clarification of whether India's proposal that "all verifiable and timely submitted information should be taken into account" was mandatory or hortatory.  In India’s view all information which is submitted within a reasonable period of time and which is verifiable and can be used without undue difficulty should mandatorily be taken into consideration, unless the investigating authorities give detailed reasons for rejecting such information. 

With respect to any suggested guidelines as to the extent to which investigating authorities would be required to attempt to use the information when there are significant portions of information which have not been provided, in India’s view as long as there is a significant portion of the information which is verified, timely submitted and can be used independently of other portions of information, such information should be used by the investigating authorities irrespective of whether or not other portions of information are verifiable and timely submitted.

Timeliness:  In response to a question as to how India would define a “reasonable period”, India stated that this would depend on the facts of the specific case under consideration.  However, India suggested that the following could be used as a possible guideline for determining a reasonable period -- the period that allows the information to be verified and used in the determination taking into consideration the time required by the investigating authorities to do so.  If new information which would not require extensive verification is submitted beyond pre-determined deadlines but within a time to allow its verification, then such information should be considered to have been submitted within a reasonable period.

Treatment of information provided to the investigating authorities by producers and exporters versus the Government of the country of export: In response to questioning, India indicated that it considers that the same rules would apply to the information provided by Governments as to information provided by producers and exporters.  According to India, normally the type of information required to be given by the exporters/producers is company-specific, relating to details of exports etc.  The information sought from the governments relates more to policies/subsidy schemes which are already well documented and published.  There is no reason, a priori, that any wrong information will be provided by governments.  If there are gaps in information then the investigating authorities may be justified in resorting to facts available.  On the other hand if the exporter/producer refuses access to information or otherwise does not provide necessary information within a reasonable period of time or significantly impedes the investigation, final determinations may be made on the basis of facts available.

Potential for selective provision of information by responding companies:  Some Members expressed concern that if the proposal were adopted, responding companies would not be prevented from selectively providing information, which could result in a calculated rate of subsidization lower than the actual rate.  Moreover, these Members pointed out, the mandated use of a limited amount of company information will not necessarily result in a more accurate subsidy calculation.  If, as is often the case in a subsidy calculation, one number (i.e. the subsidy amount) must be divided by another (i.e. the sales amount), if only one number is “verified,” its use does not necessarily lead to a more accurate calculation.  This is true for two reasons.  First, the accuracy of the subsidy calculation will be entirely contingent upon the selection of the value to be used for the second number, which is unknown.  Second, other completely different information, such as the subsidization rate found for the same programme in another investigation or review, may provide a more reasonable basis to approximate the actual rate of subsidization.  India's view is that responding companies would be prevented from selectively providing information in view of provisions of Article 12.7, which provides that determinations may be made on the basis of facts available.  India was concerned with the suggestion that instead of using the limited amount of company information, a more reasonable basis to approximate the actual rate of subsidization would be to rely on the subsidization rate found for the same programme in another investigation or review.  India is concerned with such an approach, as the details of subsidization would vary from case to case and from company to company.  According to India, a better approach would be to make use of the limited amount of company information instead of relying on the subsidization rate found for the same programme in another investigation.

Potential effect on guidelines in Annexes II and III of the SCM Agreement, in particular, with respect to burden of proof:  In response to questioning as to whether such changes would have any bearing on the guidelines for investigating authorities under Annexes II and III, in particular concerning those provisions which shift the burden of proof on to the government of the exporting country, India is of the view that the changes suggested would not have a bearing upon the burden of proof on the exporting country.  India’s submission is that an investigating authority should not reject all of the information submitted on the basis that some portion of it may not have been provided within a reasonable of time or might not be verifiable.  In such situations, the investigating authority should not reject all of the information submitted and should not resort to facts available for the entire information.  Instead the investigating authority should use that portion of information which is submitted within a reasonable period of time and which is verifiable.

C. De minimis (proposal by brazil)

24. Brazil’s proposal is to introduce in Article 19 of the SCM Agreement a provision that no duty be collected where the subsidy amount is de minimis.  According to Brazil, its proposal seeks to interpret Article 19 in a way that is compatible with Article 11.9.  The latter determines, inter alia, that “there shall be immediate termination [of an investigation] in cases where the amount of a subsidy is de minimis”.  However, when it comes to the imposition and collection of countervailing duties, as set forth in Article 19, there is an omission of such a “de minimis” clause.  If, for a certain reason, the amount of the subsidy is found to be less than the “de minimis” threshold for a specific exporter, the text does not provide explicit guidance.  According to Brazil, this lacuna, in practice, may be interpreted as allowing the collection of duties even if the amount of the subsidy is below the “de minimis”.  The following main points arose in the Committee's discussions:

Relationship of proposal to current text of the SCM Agreement:  Certain Members pointed out that Article 11.9 provides the termination of the investigation in case the amount of subsidy is de minimis, so there was no need for this proposal, or questioned the “lack of express language in the SCM Agreement regarding this issue” and requested Brazil to explain how the proposal could be effected by means of “interpretation of lacunae in the text of the Agreement.”  Brazil noted that the very concept of “lacuna” implies the notion of absence of something that needs to be created, built or provided for, in this instance language referring to the prohibition of collecting duties when the investigating authorities determine that the amount of the subsidy is “de minimis”.  For Brazil, a reasonable and effective manner to complete the Ministerial mandate to interpret the “lacunae in the text of the Agreement” is to add language able to eliminate doubts that Members may have on the interpretation of existing provisions.  Brazil views its proposal as doing precisely this, since it does not establish a new provision but sets forth the interpretation that Article 19 should be read in conjunction with Article 11.9, in such a way that in the case where the investigating authorities determine that the amount of the subsidy effectively found is below the “de minimis” threshold as provided for in paragraph 9 of Article 11, there will be no collection of the duty.
Certain Members questioned whether the wording of Article 19.3 "such countervailing duty shall be levied, in the appropriate amounts in each case" (emphasis added) implies, that countervailing duties must not be collected if the amount of subsidy is de minimis.  Brazil indicated that it does not consider it to be “appropriate”, in the meaning of Article 19.3,  for a country to collect a countervailing duty when the amount of the subsidy is “de minimis”.  If the amount of a subsidy is found to be de minimis for a specific exporter, this exporter should be excluded from the imposition of the measure.

One Member did not consider a legal interpretation favouring the imposition of countervailing duties in the event of a subsidy being "de minimis" and based on the lack of a specific related provision in Article 19 to be feasible.  For that Member, this would result in Members being in clear breach of their obligations under the SCM Agreement.  Rather than amending Article 19, that Member suggested that the proponents consider an interpretative decision reiterating the scope of Article 11.9.

Relevance of de minimis in "investigation" vs. "enforcement/collection" stage:  Certain Members suggested a distinction between the importance of “de minimis” in the investigating phase and in the "enforcement" phase.  For these Members, while the relevance of de minimis is clear in investigations, its application in the "enforcement" stage is less so.  In particular, these Members stated, where the amount of subsidy was not found to be de minimis in the original investigation and resulting injury to the domestic industry was established, the levying of countervailing duties on all subject imports, (including particular shipments benefiting from de minimis amounts of subsidy), may be justified both for valid policy and administrative reasons.  Brazil maintains that the relevance of the “de minimis” clause is the same in the investigation as in the enforcement stage (collection of duties).  

Certain Members agreed that if it is determined that the amount of the subsidy is found to be de minimis, then the investigation is terminated, and questioned whether Article 11.9 provided for termination where the amount of subsidy is de minimis for a specific exporter.  Brazil stated that establishment of a de minimis amount of subsidy requires the immediate termination of an investigation and that it follows that the same parameters should be followed in terms of the imposition and collection of duties.  

Some Members questioned whether duties could be imposed where the exporter was above de minimis during the investigation but subsequently would be de minimis.  In addition, certain Members recalled that Article 11.9 of the SCM Agreement reflects or parallels Article 5.8 of the Anti-dumping Agreement.  These Members recalled that WTO jurisprudence has found that the de minimis test in Article 5.8 does not require a de minimis test in Article 9.3 duty assessment procedures and therefore cannot require Members to apply a de minimis standard in duty assessment procedures.  Given that the DRAMS Panel found that the term “case” used in the first sentence of Article 5.8 encompassed at a minimum the notions of an “application” and “investigation”, these Members asked about situations that would give rise to a countervailing duty being imposed even where the amount of subsidy has been found to be de minimis during the investigation period.   Brazil considered that there would be no possibility to impose duties when the amount of subsidy has been found to be “de minimis” during the investigating period.  However, in some cases, especially when the amount of the countervailing duty would be assessed on a retrospective basis, when it comes to the final assessment for the collection of the duty, some countries would not apply the “de minimis” rule.  

Retrospective and prospective systems: Certain Members requested clarification from Brazil as to how the proposal would function in respect of both a retrospective and prospective duty enforcement system, or whether this proposal related only to retrospective systems of duty collection (and not to prospective systems), and whether Brazil was suggesting that countervailing duties should not be collected where the amount is de minimis in relation to the value of each importation.  Brazil’s position is that, in both types of systems (prospective and retrospective), no countervailing duties should be collected when the amount of the subsidy is found to be “de minimis” in relation to each importation, whether it is in the phase of imposition and collection of countervailing duties, or in the review phase.  However, Brazil stated that its proposal of an interpretation of Article 19 of the SCM Agreement, in a way that is compatible with its Article 11.9, is applicable essentially to retrospective systems for the reason that, in a prospective system, the problem Brazil is trying to address does not happen.   In a retrospective system, the actual duty to be collected is determined on the basis of the amount of the subsidy calculated for a period after the imposition of the duty.  To evaluate if this amount is "de minimis", the authority considers the average export price for each exporter in this new period following the application of the duty.  According to Brazil, it is not uncommon that, when it comes to the final assessment for the collection of the duty and taking into consideration the data from the new period, duties are collected even if "de minimis" margins are found.  In Brazil's view, if this new amount of subsidy is "de minimis", no duty should be collected.  Brazil states that this is the "rationale" of its proposal.  On the other hand, Brazil states, in a prospective system, the situation is simpler.  The duty is collected on the basis of data from the original period of investigation, which eliminates the problem mentioned above. 

Examples of instances where countervailing duties have been collected on subsidies below de minimis:  In response to questioning as to whether Brazil could identify specific examples where countervailing duties have been collected on subsidies below de minimis, Brazil pointed out that there are several instances related to anti-dumping investigations where duties have been collected, even though the actual dumping margin was “de minimis”.  As there exists a parallelism between the collection of antidumping and countervailing duties, it is quite possible that this sort of situation might arise also regarding the collection of countervailing duties.  One Member requested Brazil to provide additional illustrative examples, and Brazil took note of this request. 

D. Proposals related to review procedures (proposals by brazil and india)

1. Introduce provision for assessment of degree of support for review requests (Proposal by Brazil)

25. Brazil's proposal is to introduce a provision for assessment of the degree of support for review requests.  The Brazilian proposal applies to “sunset” reviews conducted pursuant to Article 21.3 of the SCM Agreement.  Brazil suggests the adoption of the same “standing” test established in Article 11.4.  Some Members share Brazil’s intent that the review procedures under Article 21 should comply with the same procedural discipline that the investigation procedures under Article 11 comply with.  Certain Members supported Brazil's proposal.  The following main points arose:
Relationship of proposal with current text of SCM Agreement:  Certain Members questioned whether and how this proposal would require a change to the Agreement, or how it could be given effect.  Certain pointed out that Article 21.3 of the SCM Agreement already requires that a petition must be made “by or on behalf of the domestic industry”, and some questioned whether Brazil agrees that the current provision allows for a review procedure under Article 21 upon request by less than the degree of support required by Article 11.  Questions were also posed concerning whether Brazil would keep the standard the same as in Article 11.4, or whether Brazil saw the need for any modifications in the context of Article 21.3.  In that sense, Brazil asserted that its proposal does not require a change to the SCM Agreement:  it intends to clarify that the expression “by or on behalf of the domestic industry” should be understood as in Article 11.4.  Brazil considers that it is relevant to make clear that the same test should be applied in both cases (initiation of investigation and initiation of review). 

Self-initiated reviews:  Certain Members expressed concern about any effect of the proposal on the possibility for an authority to self-initiate a review.  One Member disagreed with this proposal as it view the current provision as more flexible, giving the investigating authority the right to make the review without any request from any party or by the request of any interested party.  Brazil emphasized that its proposal should not be construed as to impede the authorities to initiate a review on their own initiative.  Asked whether it could explain whether the authorities could initiate an expiry review on their own initiative when the domestic industry has brought an application for a review but failed to demonstrate that it had satisfied the standing requirements, Brazil stated its understanding that, in special circumstances, the authorities could initiate a review on their own initiative, even in this situation.  This situation could also arise in the initiation of an investigation.

Scope of proposal:  In response to questioning about the scope of its proposal and whether it applied to all reviews under Article 21, Brazil clarified that its proposal regarding “standing” applies to “sunset” reviews conducted pursuant to Article 21.3 and, in particular, does not refer to Article 21.2.  

2. Introduce provision for notification of Members whose products are subject to review (Proposal by Brazil)

26. Brazil's proposal is to introduce a provision in the SCM Agreement for notification of Members whose products are subject to a review.  According to Brazil, in view of the fact that the initiation of a review under Article 21.3 of the SCM Agreement implies that the duty may remain in force pending the outcome of such a review, it is important that, before this initiation, Members whose products may be subject to such review shall be notified of this possibility and invited for consultations with the aim of clarifying the situation and arriving at a mutually agreed solution.  Certain Members supported Brazil's proposal.  Some Members share Brazil’s intent that the review procedures under Article 21 should comply with the same procedural discipline as the investigation procedures under Article 11.  Other main points that arose include:
Relationship of proposal to current text of SCM Agreement:  Brazil states that Article 21.4 establishes that the provisions of Article 12 regarding evidence and procedures shall apply to any review;  by analogy, there is no reason why the procedures of notification and consultation as established by Article 13.1 should not also apply to the reviews.  

Possible relationship with obligations in Article 22 of the SCM Agreement: One Member questioned the reasons for and purpose of the proposal, in light of the provisions of Article 22.7.  Another Member questioned whether Brazil considers that Article 21.4 does not provide for the procedures set down in Article 12, particularly as regards notification of Members once an application for a review has been received.  Brazil asserts that the procedures referred to in Articles 22.1 to 22.6 relate to notification and public notice upon and after the initiation of an investigation, and not to the notification and consultation related to the reception of a petition.  Furthermore, Article 22.7 refers to the notification and public notice due upon the initiation as well as to the other notifications and public notice due in the course of the review.  According to Brazil, as this Article does not mention Article 13, it does not refer to the notification and consultation prior to the initiation of the review, which is the precise object of the Brazilian proposal.
Practice of Brazil:  Regarding a question about Brazilian procedures on notification, Brazil stated that it has not initiated any review of countervailing duty yet.
3. Introduce provision for prior consultation with affected Members before initiating review and during its course (Proposal by Brazil)

27. Brazil's proposal is to introduce a provision for prior consultation with affected Members before initiating a review (as soon as the application for review is received) and during the course of the review.  Brazil refers to Article 13 as  a provision that applies to investigations, but not to reviews. 

28. Some Members endorsed this proposal, with one specifying that this was because it would give the parties the opportunity to present their point of view and argument, and proposed to add this to Article 13 (consultation).  Another Member shared Brazil’s intent that reviews under Article 21 should comply with the same procedural discipline with which investigations must comply.  The following main points arose:

Relationship of proposal with current text of SCM Agreement:  Responding to questioning concerning whether and how its proposal would require a change to the Agreement or how it could be given effect, and how the proposed consultations could fit within the time frames set for the review, Brazil considers that its proposal does not require a change to the SCM Agreement:  it intends to clarify that all the procedures followed in an investigation should be applied in a review, including the opportunity for consultation.  

Scope of proposal:  In response to a question concerning whether Brazil's proposal applied to all "interested parties", or only to Members whose products were subject to review, Brazil clarified that its proposal refers to procedures of consultations established in Article 13 that involve only the exporting Members the products of which may be or are subject to sunset review.

4. Introduce detail in Article 19.3 concerning expedited review of new exporters (Proposal by Brazil)

29. Brazil's proposal is to introduce detail in Article 19.3 concerning expedited review of new exporters.  Certain Members supported Brazil's views concerning these expedited reviews.  The discussion touched upon the following main concerns:

Relationship with current text of SCM Agreement:  Some Members raised questions concerning the perceived deficiencies or disadvantages of the current provision and the specific types of detail Brazil would include in Article 19.3, and the reasons for these additions.  The proponent is of the view that the SCM Agreement provisions do not establish procedures to be followed in expedited reviews.  Brazil considers that as Article 19.3 provides that the “investigating authorities promptly establish an individual countervailing duty rate for that exporter", it is necessary to define how fast the investigating authorities should respond to a request, as well as the duration of the review.  According to Brazil, one possibility would be that, since the review refers exclusively to the calculation of the amount of the subsidy in terms of the benefit received by the exporter that requests such a review, it should be normally concluded in 6 (six) months.  Moreover, considering that the party requesting the review is the affected exporter and that the aim is to expedite the initiation of the review, consultations with the exporting Member prior to the initiation would not be necessary.  With regard to the procedures provided for in Articles 12, 13 (except for 13.1) and 22, Brazil states that they would apply to the new exporter.  One Member was of the view that this proposal does not provide a new subject and the current provisions in the Agreement are better in this context.

Possibility to draw on elements in the Anti-dumping Agreement:  Brazil suggests that Article 9.5 of the Anti-dumping Agreement, which provides for the initiation and conduct of the review "on an accelerated basis" is an example that could inform how fast the investigating authorities in the CVD context should respond to a complaint, as well as the duration of the review,. 

Scope of proposal: One Member asked Brazil to indicate if the other conditions outlined in Article 9.5 regarding the eligibility for an expedited review should also be adopted in the SCM Agreement for purposes of the conduct of expedited reviews.  Here it was noted that Article 9.5 provides for the suspension of the levying of anti-dumping duties while an expedited review is being carried out and asked whether Brazil envisaged the same procedure in respect of expedited reviews for countervailing duty purposes.  Brazil clarified that its proposal does not include criteria regarding eligibility for an expedited review nor provision for the suspension of the levying of anti-dumping duties.

Another Member questioned whether Brazil’s proposal was with respect to exporters that exported during the period of investigation, but were not covered by the original investigation, or whether it covered exporters that did not export during the period of investigation.  Brazil stated that its  proposal relates to two main issues:  (a) how fast the investigating authorities respond to a request for an expedited review and (b) the duration of such a review.  Future provisions clarifying the manner in which authorities should deal with both issues would apply to any exporter.  As to the type of exporters entitled to request an expedited review, Brazil states that its proposal should be read in conjunction with its proposal made regarding sampling.
  Since the latter would guarantee the exporter who exported during the period of investigation the possibility of requesting the determination of an individual amount of subsidy at the very outset of the investigation, it would be appropriate to reserve the right for a new exporter ("new shipper") to request an expedited review.

Difficulty of insufficient data:  Brazil points to the difficulty facing investigating authorities to initiate and conclude a new exporter investigation “promptly” in those cases where there is not sufficient data to calculate an individual amount of subsidy.  This situation would arise, for instance, in the case where a new exporter has only exported a small quantity during the course of the investigation, or after the imposition of the duty.  In that case, if the company requests a review under Article 19.3, the investigating authority would have very limited data available to determine the individual amount of subsidy.  Brazil considers that further discussion and guidance is needed on this subject.

5.
Review need for continued imposition of measure upon submission of positive information concerning procedural mistake or manifest error of appreciation by authorities (Proposal by India)

30. India's proposal is that an investigating authority shall review the need for the continued imposition of the countervailing duty upon submission by an interested party of positive information concerning a procedural mistake or manifest error of appreciation by the investigating authority.  According to India, there is no provision in the SCM Agreement for an interested party to seek a review for any procedural mistake or manifest error of appreciation committed by the investigating authorities, and  this is against the goal of ensuring objective decision making by the investigating authorities based on facts.  After the final determinations are made and doubt about the veracity of evidence arises, the interested party has no opportunity to seek redress apart from a judicial remedy. 

31. One Member agreed with this proposal, which it sees as guaranteeing fairness and objectivity, and suggests that it may add something practical to Article 21.1.  Another shared India's intent that the discipline should be enforced to ensure further objectivity of the review procedures. The following main points arose:

Relationship of proposal with current text of SCM Agreement:  Some Members questioned whether and how India's proposal would require a change to the SCM Agreement, or how it could be given effect, and asked for examples of perceived disadvantages in the implementation of the current provision.  India states that its proposal can be effectuated by having additional disciplines under Article 21.2 for providing an additional remedy not presently available in the Agreement.  One Member asked India to indicate deficiencies with current provisions.  Another observed that Article 23 already provides for judicial review where redress can be found in the circumstances cited by India, and asked India to explain why there was a need for an additional remedy under the SCM Agreement.  India pointed out that where doubts about the veracity of the evidence relied upon during the underlying investigation arose after the final determination has been made, only judicial review was available.  India views the process of judicial review as time consuming; hence the need for an additional remedy under the SCM Agreement.

Possible role of SCM Committee:  One Member asked whether India was recommending any role for the Committee in assessing whether or not a countervailing duty should apply or in enforcing/imposing its findings on an importing Member.  India clarified that it does not envisage any role for the SCM Committee regarding factual evidence submitted during course of countervailing duty investigations.  The review would be carried out by the investigating authority itself. 

Rationale for proposed review by same investigating authority:  One Member questioned why it would be desirable to allow for requests for review of procedural mistakes to be addressed to the same institution which allegedly has made such mistakes.  In India’s view, there could be a situation in which doubts about the veracity of the evidence relied upon during the underlying investigation might arise after the final determination has been made.  India's proposal intends an additional remedy whereby the investigating authority could itself review such errors in a time-bound manner.  India stated that the purpose of the review would be to amend the determination that was affected by certain errors, and would not extend to reviewing whether the continued imposition of the duty was necessary. 

One Member observed that India's proposal appears to presuppose that the investigating authorities have been unwilling to remedy the alleged errors, and questioned whether  a review under Article 21 was the appropriate mechanism by which to resolve such "disputes".  India stated that it may not be correct to pre-suppose that the investigating authorities have been unwilling to remedy the alleged errors.  It is possible that the interested party was not aware of the errors which consequently could not have been brought to the notice of investigating authority during the underlying investigation.  In such a situation, a review by the investigating authority might be preferred over a judicial review.  

Modalities for review:  Some Members asked India to explain the types of information that would be associated with such a review, and under what circumstances such a review should be conducted.  India indicated that there could be a situation in which doubts about the veracity of the evidence relied upon during the underlying investigation might arise after the final determination was made.  The export price could be based on forged vouchers, for example, and if the interested party became aware of this fact after the final determination, it would have no remedy available apart from a judicial review.  To take into consideration such situations, India proposed an additional remedy whereby the investigating authority could itself review such errors.  
6.
Clarify Article 21.2 to provide for automatic adjustment of countervailing duties for schemes withdrawn (Proposal by India)

32. India's proposal is to clarify the provisions of Article 21.2 to provide that investigating authorities should automatically adjust the countervailing duty corresponding to the subsidy margins for the schemes withdrawn.  According to India, there may be situations where the exporter may no longer be receiving any benefit from a scheme that was determined to have been countervailable due to the scheme having been subsequently withdrawn by the Government of the exporting country.  In such situations, the subsidy margins determined at the time of the investigation would no longer reflect the benefit to the recipient after withdrawal of the benefit conferring schemes.  Continued imposition of the countervailing duty at levels initially determined would amount to the duty being in excess of the amount of subsidy found to exist and the investigating authorities should automatically adjust the countervailing duty corresponding to the subsidy margins for the schemes withdrawn.

33. The following main points arose:

Relationship of proposal with current text of SCM Agreement:  Asked whether and how its proposal would require a change to the SCM Agreement or how it could be given effect, India states that its proposal can be effectuated by having additional disciplines under Article 21.2 for automatic adjustment of countervailing duties for schemes withdrawn.  Some Members questioned how or why current provisions for review in Article 21.2 were not sufficient and asked for examples of perceived disadvantages in implementation of the current provision.  In India’s view, the main reason why the review procedures under Article 21.2 may not sufficiently address the issue is that no time limit has been prescribed for completing a review under the provision.  Reviews tended to be open-ended and without any finality as to their conclusion.  Thus, for a considerable time, the countervailing duty would continue to be imposed in excess of amount of subsidy.  Hence the need for an expedited process of automatic adjustment for schemes withdrawn.  One Member disagreed with this proposal, as, in its view, any schemes withdrawn shall be subject to a review rather than any automatic adjustment.  
Meaning of "automatic adjustment": Some Members asked for more precision in India's proposal and clarification of the meaning of "automatic adjustment", the process and the basis on which such adjustment would take place, including whether it was limited to a permanent change of circumstances.  India’s contention is that if certain schemes, which at the time of investigation were determined to have conferred benefit to the recipients were subsequently withdrawn, then there should be a procedure for automatically adjusting the amount of benefit to the recipient and the countervailing duties.  While India indicated that the details of the administrative process could be worked out within the Committee, India indicated that the following could be considered as constituting changed circumstances regarding subsidization:  The affected exporters seeking automatic adjustment would be required to submit a copy of the relevant government notification withdrawing the benefit-conferring scheme.  Such a notification would be considered by the investigating authorities, who might also satisfy themselves that the subsidy scheme had been withdrawn and it had not otherwise been reformulated under another scheme. Subsequently the amount of benefit attributable to the subsidy scheme withdrawn would be deducted from the amount of benefit to the recipient,  and a commensurate adjustment made to the countervailing duty.

In India’s view, the automatic adjustment should be limited to those subsidy schemes which were examined by the investigating authority in detail during the underlying investigation.  Since this would be an expedited process it might not be appropriate to bring within its ambit schemes that were not investigated earlier, as establishment of essential elements like financial contribution, existence of benefit to the recipient, the amount of subsidy and injury analysis could be time consuming. Issues of  upward or downward revision of countervailing duties consequent to an increase or decrease of the amount of subsidy under a scheme would need to be addressed in the normal course as provided for under provisions of Article 21.2. 

Downward adjustment only: India confirmed one Member's understanding that any adjustment under this proposal would only result in a downward adjustment of a countervailing duty.  In India’s view such an expedited procedure is relevant only in respect of those schemes, which at the time of the underlying investigation were determined to have conferred benefit, but which were subsequently withdrawn.  

Withdrawal vs. reformulation of scheme; non-eligibility of exporter: India confirmed one Member's understanding that investigating authorities would have the right to first investigate whether the subsidy scheme in question had been withdrawn, and that it had not otherwise been reformulated or reintroduced under the provisions of another programme.  A Member asked whether, under this proposal, "withdrawal" of subsidy schemes would relate only to the repeal of the scheme as such, i.e. for all beneficiaries, or also to non-eligibility for the exporter claiming the adjustment (e.g. through change of the eligibility criteria) and also asked India to elaborate on the possibility to investigate whether the subsidy "has not been reformulated under another scheme", and whether this covered solely cases where the scheme remains unchanged in substance (e.g. form of subsidy unchanged) but only the name of the programme changes, or also included instances where there is a change of substance in the operation of the programme(s) (e.g. a grant scheme is abolished but the company can now avail itself of a tax exemption).  India responded that, under its proposal, withdrawal of subsidy schemes would relate to repeal of the subsidy scheme as such for all beneficiaries and would not be confined to the exporters claiming adjustments.  In India’s view, on being presented with evidence from the exporters regarding withdrawal of the benefit conferring scheme, the investigating authority may satisfy itself that the scheme has not been reformulated into another scheme.  Reformulation of a subsidy scheme under another scheme would cover cases where the scheme remains unchanged in substance, with the type of financial contribution and the category of potential beneficiary remaining the same as under the original scheme.  In case the investigating authority concludes that the original scheme has remained unchanged in substance and has been merely reformulated by changing the name of the scheme, there would be no adjustment in the countervailing duty.  However in case a new subsidy scheme is introduced, it is India’s contention that this would not lend itself to an expedited review process as various essential elements like financial contribution, existence of benefit to the recipient, amount of subsidy etc. would need to be established.  This can be a time consuming exercise, which India believes is appropriately addressed under the normal course as provided for under provision of Article 21.2 of the SCM Agreement.
Continuing benefit stream:  India confirmed one Member's understanding that in cases where, even though a subsidy scheme might have been withdrawn, there was a continuing benefit stream to producers and exporters arising out of previously-bestowed subsidies (which typically occurs in cases where the subsidy has been amortized over time) this benefit stream would still constitute a countervailable subsidy even though the programme had been withdrawn.
E. Definition of domestic industry and injury analysis

1. Clarify "major proportion of the total domestic production" (Proposal by India)

34. India's proposal is to clarify the term "major proportion of the total domestic production" in Article 16.1 and clarify whether defining domestic industry as those who supported the petition cannot be construed as an impermissible interpretation of the "major proportion" requirement.  In India's view, according to Article 15, a determination of injury for the purpose of countervailing duty investigation involves, in part, an examination of the impact of subsidized imports on the domestic industry.  The scope of the domestic industry is defined in Article 16.1, according to which “domestic industry” is to be interpreted as referring to the domestic producers as a whole of the like product or to those of them whose collective output of the products constitutes a major proportion of the total domestic production of those products except when the producers are related to the exporters or importers, or are themselves importers of the subsidized products.  One Member shared India's intent that the term "domestic industry" should be more clarified.

Relationship of proposal with current text of SCM Agreement:  India made clear that its proposal would constitute a clarification of Article 16 of the SCM Agreement.  Some Members could not support this proposal as they saw no need for any further explanation regarding this matter in the Agreement.  

Possibility to draw on elements in the Anti-dumping Agreement:  India clarified that in view of the textual similarity between provisions of Article 4 of the Anti-dumping Agreement and Article 16 of the SCM Agreement, India considers that the definition of domestic industry should be in harmony in these two Agreements.  

Definition of "major proportion":  Some Members queried how India defined "major proportion".  While India did not offer any specific definition of “major proportion” and stated its expectation that the deliberation in the Committee would result in an agreed definition, it offered the following for consideration: 


(a)
“Major proportion” should not be confined to include only those producers who have supported the petition seeking initiation of the investigation: 


(b)
“Major proportion” could be defined by indicating producers whose output constitute at least X % of the total domestic production of the concerned product.  The exact numeric value of X could be agreed upon by members during deliberations in the SCM Committee. 

Relationship between "major proportion" in Article 16.1 and standing requirement in Article 11.4:  India emphasizes that there should be no confusion between the standing requirements of the domestic industry under Article 11.4 and that of the definition of domestic industry under Article 16.1.  Otherwise, the injury analysis would be fundamentally skewed.  If Article 16.1 were intended to define the domestic industry as those producers who expressly supported the petition seeking initiation of the countervailing duty investigation, an injury analysis would be merely a pro forma exercise in which the authorities would simply check whether the petitioning firms were materially injured.  This precludes any balanced assessment and objective examination of the impact of subsidized imports on domestic producers as a whole of the like product or to those of them whose collective output constitutes a major proportion of the total domestic production of those products.  The obligation on the investigating authority with regard to the injury analysis is more onerous than this, as the investigating authority is required to define the domestic industry as referring to at least to those producers whose collective output of the product constitutes a major proportion of the total domestic production of those products.  

Examples supporting proposal:  Some Members asked India to provide examples supporting its proposal and to indicate in which instances the major proportion requirement was considered to be fulfilled only by reference to support of the petition regardless of whether the major proportion test was in fact met.  In India’s view, the latter question assumes that the investigating authorities are already applying “the major proportion test” in the injury analysis, as distinct from the standing requirement while initiating the investigation. India welcomed details of any such test, which it saw as perhaps having been applied in any countervailing duty investigation.  According to India, there are several instances where the investigating authorities have defined the domestic industry by limiting it to those producers who came forward with affirmative support for initiating the investigation.  

Scope of proposal: Responding to another Member's question whether India sought further clarifications beyond the proposal that the industry should not be defined as only those producers supporting the petition, India stated that its proposal seeks to obtain a clarification that for the purpose of injury analysis the domestic industry should not be confined to the producers who supported the petition.  In addition, India would like some yardsticks to be developed for determining whether the investigating authority has assessed the state of domestic industry by taking into consideration the producers who constitute at least a major proportion of total domestic production.

2. Determination of like product (Proposal by India)

35. India's proposal is that in determining the likeness of products (as in footnote 46 of the SCM Agreement), account should be taken of the differentiated nature of products even where they have closely resembling characteristics, inter alia, through consideration of price comparison, substitutability and whether in direct competition.

36. According to India, for the like product test, investigating authorities typically look at the physical, technical and chemical properties of the products, their end use, consumer perceptions and preferences, so as to ensure that the products compared have closely resembling characteristics.  It is the practice in the various investigating authorities to create product groupings based on certain product characteristics.  However, such product groups may not adequately take into consideration the highly differentiated nature of a given product under consideration and the vastly different end uses to which the various constituents of a product group can be put.  This can lead to a situation where, for the purposes of injury analysis, a comparison is made between products whose characteristics do not have closely resemble those of the product under consideration.  India notes that there have been instances in which a low quality and less expensive imported product was compared with vastly different, patented, high-value product produced by the domestic industry leading to a finding of inflated injury.  This does not result in a fair and balanced analysis of injury suffered by the domestic industry of the importing country due to the alleged subsidized exports.  One Member shared India's intent that the term "like product" in footnote 46 should be clarified.  The following are the main points emerging from the exchanges within the Committee:

Relationship of proposal with current text of SCM Agreement:  Questioning revealed that, in India’s view, footnote 46 needs to be clarified so that issues of price, substitutability and competitive relationship, where relevant, are taken into consideration in establishing whether products have “closely resembling characteristics”.  India recognizes that all of these criteria may not be relevant in all cases.  India agrees with some Members that there may be certain investigations in which price is not a relevant criterion for determining “like products” but notes that,  equally there may be situations in which price is a relevant criterion and in such situations this criterion must be used.  
Relationship with the definition of "like product" in the Anti-dumping Agreement:  In response to questioning as to whether its views went beyond the commonly accepted understanding of "like products" for dumping purposes, India clarified that its views did not go beyond the common understanding of like products for purposes of anti-dumping and countervailing duty investigations.  India's point was that if the differentiated nature of the product under consideration and the different end-uses to which the various constituents of a product group can be put were not taken into consideration, in India's view, this would lead to a comparison between products that did not have closely resembling characteristics.  This would not result in a fair and balanced analysis of the injury suffered by the domestic industry of the importing country due to alleged subsidized exports.  Some Members could not support India's proposal as the definition stated in the Anti-dumping Agreement was considered more appropriate.  

ANNEX 1

List of issues raised by Brazil
 and India
 concerning countervailing duty investigations 

Article 14
· Explicit legislation or regulation on method for calculating amount of benefit from a subsidy (Brazil).

· Basis for calculating amount of benefit should be benefit to the recipient (Brazil).

· For a subsidy to exist from duties foregone or not collected, benefit should have been received during the investigation period (India).  

· Clarification of Annexes I (items (h) and (i)), II and III such that, where duty drawback, remission or exemption of duties and import charges are countervailed, should be limited to the amount in excess of the amounts levied on inputs consumed (India).

· Additional guidelines should be added to Article 14:

· Expenses incurred by recipient to obtain the subsidy should be deducted from amount of the subsidy (Brazil and India) and from amount of countervailing duty (India)

· For subsidies not granted based on quantities of product, subsidy amount should be the proportional amount of subsidy related to the quantity of product involved. (Brazil)

· Subsidies used to acquire capital goods – subsidy amount calculated based on depreciation rules for that industry and amount of product involved. (Brazil)

· To determine average useful life of assets, depreciation information of individual recipient firms should be used (India).

· Sampling – introduce rules such as those in AD Agreement. (Brazil)

· Clarify that addition of an amount for interest on the benefit conferred during the investigation period is not in conformity with the object and purpose of the SCM Agreement or, alternatively, clarify whether calculating interest on a notional basis instead of from the date the benefit was conferred is a reasonable method of calculating interest. (India)

Facts available
· Introduce provisions on use of "facts available" such as those in Annex II of the AD Agreement (Brazil)

· Clarify that all verifiable and timely submitted information should be taken into account, and that if a portion of information is not verifiable or timely submitted, facts available may be used for that portion of the information.  (India)

De minimis
· Introduce in Article 19 a provision that no duty be collected where subsidy amount is de minimis (Brazil). 

Review procedures
· Introduce provision for assessment of degree of support for review requests (Brazil).

· Introduce provision for notification of Members whose products are subject to review (Brazil).

· Introduce provision for prior consultation with affected Members before initiating a review, and during its course (Brazil).

· Introduce detail in Article 19.3 concerning expedited review of new exporters (Brazil).  

· Review need for continued imposition of measure upon submission of positive information concerning procedural mistake or manifest error of appreciation by authorities (India).

· Clarify Article 21.2 to provide for automatic adjustment of countervailing duties for schemes withdrawn (India). 

Definition of domestic industry and injury analysis 
· Clarify "major proportion of the total domestic production", and clarify whether defining domestic industry as those who supported the petition cannot be construed as impermissible interpretation of the major proportion requirement (India).

· In determining likeness of products, account should be taken of differentiated nature of products even where they have closely resembling characteristics, inter alia through consideration of price comparison, substitutability and whether in direct competition (India).

__________

� Attached - Annex I.  This technical summary addresses the issues in the order presented in the checklist.  


� Brazil's and India's proposals can be found in documents G/SCM/W/462 and G/SCM/W/464. Related documents and exchanges of questions and answers in connection with the meetings from January-July 2002 are to be found in documents:  G/SCM/W/474 - 479, /483, /486, /494, /496, /498, /502, /503, /510-513, /515-520.


� As indicated in paragraph 22 of India’s proposal in G/SCM/W/462.


� See G/SCM/W/513, p. 4.  Certain Members posed specific questions on these examples. 


� See supra, II.A.6.


� G/SCM/W/464.


� G/SCM/W/462.






