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1. The Committee on Safeguards (the "Committee") held a regular meeting on 4 April 2005.

2. The following agenda was adopted:
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B. NATIONAL LEGISLATION

3. The Chairman stated that the first item on the Committee's agenda was the review of notifications of national safeguard legislation and/or regulations, in accordance with the procedures adopted by the Committee at its special meeting in April 1996.  The Chairman mentioned that as it had been indicated in the airgram convening this meeting, the Committee had received legislative notifications from 9 Members.  As indicated in the annotated draft agenda dated 25 February 2005, questions regarding these legislative notifications were to have been submitted to the Member concerned and to the Secretariat no later than 14 March 2005.
4. Concerning the procedure for this meeting, the Chairman stated that he would first give the floor to the Member whose legislation was being reviewed, to make any introductory statement that it wished.  He would then invite that Member to present its answers to any written questions.  The Chairman reminded Members of the Committee that in accordance with the procedures adopted by the Committee, a written version of those answers also had to be provided after the meeting.  The Chairman also reminded Members that follow-up questions could be asked at this meeting.  Other delegations would also be given an opportunity to present questions orally at this meeting.  After the meeting, there would be a period for the submission of written questions concerning any of the legislations reviewed in the meeting.
5. The Chairman mentioned that if Members wished to have written answers to questions, they had to ensure that all questions were presented in writing to the Member whose legislation was concerned, and to the Secretariat, no later than three weeks after the meeting, i.e., no later than 25 April 2005.  Written answers to all questions submitted in writing by that deadline should be submitted to the Secretariat no later than three weeks later, i.e., no later than 17 May 2005.
2. Barbados – Review of New Legislative Notification
6. The Chairman noted that the first legislative notification on the agenda was Barbados' nil notification contained in document G/SG/N/1/BRB/1. 
7. The representative of Barbados briefly stated that the Government of Barbados did not currently have any safeguard legislations. 

8. No other delegation took the floor for comment or question.

3. Canada – Review of New Legislative Notification
9. The Chairman noted that Canada's legislative notification was contained in document G/SG/N/1/CAN/3.  
10. The representative of Canada stated that changes were made to implement the Free Trade Agreements concluded with Israel and Chile, as well as to restructure Canada's customs tariff.  He explained that the notification also included the text of the Canadian International Trade Tribunal Regulations which defined key concepts and provided guidelines to the Tribunal in relation to safeguard enquiries. 

11. No other delegation took the floor for comment or question.

4. China – Review of New Legislative Notification
12. The Chairman noted that China's legislative notifications were contained in documents G/SG/N/1/CHN/2/Suppl.3 and Suppl.4.  
13. There were no comments or questions regarding this notification.

5. Croatia – Review of New Legislative Notification
14. The Chairman noted that Croatia's legislative notification was contained in document G/SG/N/1/HRV/2/Add.1.

15. There were no comments or questions regarding this notification.

6. European Communities – Review of New Legislative Notification
16. The Chairman noted that the European Communities' legislative notification was contained in document G/SG/N/1/EEC/1/Suppl.2.  

17. There were no comments or questions regarding this notification.

7. Former Yugoslav Republic of Macedonia – Review of New Legislative Notification
18. The Chairman noted that the legislative notification of the Former Yugoslav Republic of Macedonia was contained in document G/SG/N/1/MKD/1.  

19. There were no comments or questions regarding this notification.

8. Jordan – Review of New Legislative Notification
20. The Chairman noted that Jordan's corrigendum notification was contained in document G/SG/N/1/JOR/2/Corr.2.  
21. The representative of Jordan stated that as was mentioned in the last meeting, the law was notified before finalising the internal legal procedures, and so the words "Temporary National Production Protection Law" were added to the title.  He stated that after having finalized the internal legal procedures, a new notification was sent to the Secretariat and was issued as document G/SG/N/1/JOR/3. He stated that it would be on the agenda of the next meeting.

9. Peru – Review of New Legislative Notification
22. The Chairman noted that Peru's legislative notification was contained in document G/SG/N/1/PER/2/Suppl.2.  He also stated that Bolivia had submitted a question on this notification, contained in document G/SG/Q1/PER/3. 

23. The representative of Peru stated that in the interest of time, she would sum up the oral response, as the written response had already been submitted to the Secretariat for circulation
. Concerning the first question, she stated that paragraph 2 of the Supreme Decree on Safeguards No. 017‑2004 of the Ministry of Foreign Trade and Tourism did refer to the products contained in Annex 1 of the Agriculture Agreement.  The paragraph stated that "it will refer to the Safeguards Measures concerning products in the Annex 1 of the Agriculture Agreement".  The second part of the question was why this measure was stipulated when special safeguard for similar products was provided for in Article 5 of the Agreement on Agriculture.  She responded that for agricultural products contained in Annex 1 of the Agreement on Agriculture, Members could also have recourse to the general safeguards.  Therefore, these were choices which could legitimately be made.  Only a group of countries, not including Peru, which made certain commitments in the Uruguay Round could avail themselves of the special safeguard. 

24. On the second question, she stated that according to Article 6 of the Safeguards Agreement the investigating authority should make a preliminary determination on serious injury, and so the preliminary technical report had to assess the increase of imports of the product in absolute and relative terms, the share of the domestic market taken by increased imports, changes in the level of sales, production, productivity, capacity utilization, profits and losses and employment.  All these were covered by Article 31 of the Supreme Decree  No. 017‑2004–MINCETUR.

25. On the third question, she stated that Article 45 of Supreme Decree 020-98-ITINCI provided that in order to the extend a safeguard measure, the Multisectoral Commission had to base its decision on the technical report of the investigating authority and on the finding that its application would continue to be necessary to prevent or remedy serious injury and that there was evidence that the industry was adjusting, and provided that the provisions of the WTO Agreements on consultations and notifications were observed.

26. On the fourth question, she stated as follows: Supreme Decree 020-98-ITINCI was issued in 1998, when the products of the textile sector were still being integrated.  Peru now considered it necessary to apply safeguard measures to the products in the textile and garment sector.  The investigation should be carried out under the provisions of the Safeguards Agreement.

27. On question five, she stated as follows: Article 31 of the Supreme Decree referred to the contents of the standard for approving a safeguard measure.  All the elements indicated by Bolivia had to be contained in a technical report by the investigating authority, and that would be the basis for the decision of the Multisectoral Commission.  All these elements were contained in Article 20 of the Supreme Decree.

28. On question six, she stated as follows:  The Safeguards Agreement provided for a period of up to 8 years, but Peru thought it appropriate that the total duration including a provisional measure should not exceed six years.  That did not contravene the multilateral rule.  

29. On question seven, she stated that while the last part of paragraph 4 of Article 7 of the Safeguards Agreement referred to measures whose duration exceeded 4 years, Peru's rule in Article 39 established that the duration of the safeguard measure should not exceed 3 years, and so it was not applicable.

30. Finally, she pointed out that if an issue was not explicitly mentioned in national rules, the Safeguards Agreement had to be applied both by the investigating authority and by the Multisectoral Commissioner.

31. The representative of Bolivia thanked the delegation of Peru for the responses and reserved the right to pose further questions.

10. South Africa – Review of New Legislative Notification
32. The Chairman noted that South Africa's legislative notification was contained in document G/SG/N/1/ZAF/2.  

33. There were no comments or questions regarding this notification.

11. China – Continuing Review of Previously Reviewed Legislative Notification
34. The Chairman recalled that this agenda related to a legislative notification from China previously considered in the Committee (see documents G/SG/N/1/CHN/2 and Suppl.1 and Suppl.2).  The Chairman noted that written questions concerning this notification had been received from Mexico in document G/SG/Q1/CHN/20 as well as from the European Communities in document G/SG/Q1/CHN/21, and stated that China had recently submitted its responses to both documents in G/SG/Q1/CHN/22.  

35. The representative of Mexico thanked China for the reply and reserved the right to submit additional questions in the future. 

36. The representative of the European Communities thanked China for the reply and stated that they particularly appreciated the promise by China to apply Article 31 in conformity with WTO rules.  He further stated that the language of this provision remained a matter of concern for the EC, because they saw a link between these provisions and Article 7 of the Foreign and Trade Law, which they regarded as a parallel provision referring to the possibility of China adopting countermeasures if China considered that there were discriminatory prohibitions by third countries on Chinese exports.  The EC reserved the right to pose further questions on this issue. 

12. Jamaica – Continuing Review of Previously Reviewed Legislative Notification
37. The Chairman recalled that this agenda related to a legislative notification from Jamaica previously considered in the Committee (see document G/SG/N/1/JAM/2).  The Chairman noted that  written questions concerning this notification had been received from the United States in document G/SG/Q1/JAM/1 and that Jamaica had provided its responses in document G/SG/Q1/JAM/2.  

38. The representative of the United States thanked Jamaica for the reply and reserved the right to submit further questions. 

13. Turkey – Continuing Review of Previously Reviewed Legislative Notification
39. The Chairman recalled that this agenda related to a notification from Turkey previously considered in the Committee (see document G/SG/N/1/TUR/3).  The Chairman noted  that written questions concerning this notification had been received from Chinese Taipei in document G/SG/Q1/TUR/2 and from the United States in document G/SG/Q1/TUR/3, and that Turkey had submitted its responses to both documents in document G/SG/Q1/TUR/4.  

40. The representative of the United States thanked Turkey for the response and reserved the right to pose further questions.  The Representative of Chinese Taipei thanked Turkey for the response and stated that he had no further questions.

41. The Chairman stated that the legislative review process was, as always, of benefit to the Committee.  He reminded Members that the deadline for any written questions concerning the legislations reviewed at this meeting was 25 April 2005.  The deadline for written answers to all questions asked in writing was 17 May 2005.
42. Concerning these deadlines, he reminded the Committee of the importance of providing written answers to written questions posed.  Such exchanges constituted the Committee's only record of the review of legislations.  Thus, the Committee's records were left incomplete when written questions were not answered, or only answered long after the meeting where the review took place.  In this context, he urged all Members to abide by the deadlines set by the Committee for the provision of written replies to written questions.

43. Before proceeding to the next agenda item, the Chairman informed the Committee that there were still 30 Members that had not yet made a legislative notification:  Angola, Antigua & Barbuda, Belize, Burkina Faso, Cambodia, Cameroon, Central African Republic, Congo, Democratic Republic of the Congo, Djibouti, Gabon, the Gambia, Grenada, Guinea Bissau, Guyana, Kuwait, Mali, Mauritania, Mozambique, Nepal, Niger, Papua New Guinea, Rwanda, Saint Kitts & Nevis, Saint Vincent & Grenadines, Sierra Leone, Solomon Islands, Swaziland, Tanzania and Togo.

44. The Chairman noted that the notifications from Barbados and the Former Yugoslav Republic were their first legislative notifications.  He also noted that Albania had recently submitted a nil notification but Albania's notification was submitted too recently to be taken up at this meeting, and that it would be taken up at the next meeting.  He congratulated these three Members on their notifications, and encourage those who still had not made any notifications to follow their good examples.  The Chairman regretted that the number of Members that had failed to make any legislative notification remained high.  He urged these Members to make the required notification, and reminded that in cases where no legislation existed, only a very simple "nil" notification was required. 

45. The representative of the United States stated that he was in complete agreement with the Chairman on the need for all Members to participate in the legislative notification exercise.  He stated that the United States attached considerable importance to these items as a systemic issue and that the United States had always tried to review the notifications as carefully as possible.  He further stated that the United States noted that Morocco had been applying safeguard measures while the only notification from Morocco was a "nil" notification in 1995. He suggested that Morocco be added to the list of countries that had not notified their legislation. 

46. The representative of Morocco confirmed that Morocco had submitted a notification in 1995 indicating that they had no legislation on safeguards.  He explained that the application of safeguard measures by Morocco was due to the fact that the Safeguards Agreement was incorporated into domestic legislation according to their constitution that provided that any international agreement became domestic legislation, and therefore, it was legitimate to apply safeguard measures on the basis of an international agreement.

47. The Committee took note of the statements made.
C. NOTIFICATIONS OF ACTIONS RELATED TO SAFEGUARD MEASURES 

48. The Chairman noted that various notifications of actions related to safeguard measures had been received since the last meeting.  In order to ensure that all of these notifications could be reviewed in the limited time available, he suggested that the Committee address relevant safeguard investigations as separate agenda items, and review all of the notifications pertaining to each separate investigation at the same time.  
2. Brazil - Desiccated Peeled Coconut

49. The Chairman noted that Brazil had made a notification regarding investigation on desiccated peeled coconut in document G/SG/N/13/BRA/3.  

50. There were no comments or questions regarding this notification.

3. Canada – Bicycles

51. The Chairman noted that Canada had made a notification regarding the initiation of an investigation on bicycles in document G/SG/N/6/CAN/2. 
52. The representative of Chinese Taipei pointed out that the products under investigation seemed to be bicycles and their frames, while the title of the notification was "bicycles".  He also stated that according to their knowledge, there was another commitment of investigation.  He stated that Chinese Taipei was trying to clarify these issues with Canada bilaterally and that they would raise their concerns in the future if necessary.

4. Chile – Wheat Flour 

53. The Chairman noted that Chile had made several notifications regarding its investigation on wheat flour in documents G/SG/N/6/CHL/10, G/SG/N/7/CHL/7;  its supplement 1;  G/SG/N/10/CHL/6, G/SG/N/11/CHL/5, G/SG/N/8/CHL/3;  and G/SG/N/10/CHL/6/Suppl.1 G/SG/N/11/CHL/5/Suppl.1.  He also noted that Chile had submitted very recently another document G/SG/N/10/CHL/6/Suppl.2.  

54. The representative of the United States requested that this agenda item be put on the agenda for the next meeting, since the English translation of the document was circulated quite recently and they did not have the opportunity to review it.
5. European Communities – Salmon 

55. The Chairman noted that the European Communities had made several notifications regarding its investigation on salmon in documents G/SG/N/8/EEC/3, G/SG/N/10/EEC/3, G/SG/N/11/EEC/3/Suppl.1;  and G/SG/N/8/EEC/3/Suppl.1, G/SG/N/10/EEC/3/Suppl.1, G/SG/N/11/EEC/3/Suppl.2.

56. The representative of the European Communities stated that these two notifications referred to the final findings and the adoption of definitive measure on salmon.  The finding was that  imports had increased sharply and were the cause of serious injury to the European salmon producers.  He explained about the developments which had occurred since the adoption of these measures as follows:  On the domestic front, the decision to impose the measure had been referred to the European Council for review, and the Council was currently reviewing these measures whether to confirm them, to modify them or to let them lapse.  This decision was due to be taken by the end of May approximately.  On the WTO front, Chile and Norway had requested dispute settlement consultations on these measures, and the consultations took place the week before.  The EC was waiting for further developments.  

57. The representative of Norway stated that he wished to take this opportunity to explain the inconsistencies of the EC's safeguard measure vis a vis GATT Article XIX and the Safeguards Agreement and that he wished to inform Members of the latest developments of the case.  He recalled that Norway had explained earlier before this Committee the serious consequences of imposing safeguard measures on imports of farmed salmon.  He stated that this safeguard measure added significant burden on approximately 1 billion Euros worth of farmed salmon exported from Norway to the EU. For nearly 15 years there had been some form of restriction or threats over restrictions on the free flow of Norwegian salmon into the EU market.  Following a sunset review, the restrictive measures ended in May 2003.  But only 9 months later, the Commission initiated this safeguard investigation at the request of a minority of community producers of farm salmon.  He further stated that Norway was surprised to see that during the safeguard investigation, this small minority of community producers also petitioned the Commission for an anti-dumping relief, and that process continued as of this meeting day.  Based on the statements in the final Commission regulation 206-2005 of 4 February 2005, and based on the investigative record, Norway firmly believed that the EC safeguard measure was inconsistent with GATT 1994 and the Safeguards Agreement.  The representative of Norway stated that a detailed explanation could be found in the request for consultations circulated to Members as WT/DS328/1.  By way of example, he stated that the Commission had failed to demonstrate that the increased imports of farmed salmon were the result of unforeseen developments, failed to demonstrate that the EC's salmon farming industry suffered serious injury, failed to demonstrate that any serious injury was caused by increased imports of farmed salmon, and failed to demonstrate that other factors affecting the domestic industry were not simultaneously causing injury.  He further stated that for each of these items, the Commission had failed to provide reasoned and adequate explanation.  On the most key factual issues, the Commission relied on assumptions and assertions that did not meet the standards required by the Appellate Body.  He pointed out that in the Commission regulation of 4 February there was not a single footnote referencing a factual source.  There were only a handful of references to specific identifiable documents in the record supporting the conclusions of findings and facts.  He stated that it was difficult to find the precise factual basis for the Commission's conclusions anywhere.  In view of the absence of explicit factual references, citations and footnotes in the final regulation, Norway was left to wonder why a safeguard measure had been applied.  He stated that Norway provided detailed factual questions to the Commission, both before and within the context of the DSU consultations, but the questions had been largely left unanswered.

58. The representative of Norway further explained as follows:  As regards unforeseen developments, the Commission relied on the series of events that were largely related to the Norwegian market.  Some of the factual assertions that the Commission made about development in the Norwegian market were wrong.  In addition, the Commission failed to provide the key facts that supported its assessment of developments in Norway, and EC's reasoning was largely based on assertions.  This alone was, in the view of Norway, enough to render the EC regulation WTO-inconsistent.  The Commission also concluded that domestic industry was seriously injured.  However, the explanation of many injury factors left Norway with more questions than answers.  When the data were examined objectively, doubts emerged about the Commission's conclusions, and in the view of Norway, those doubts were enough to render the regulation WTO-inconsistent.  In the words of the Appellate Body, Panels must not be left to wonder why a conclusion was reached.  Another unusual feature of the regulation was that it was based on data from 2003 at the latest.  Yet, the decision was taken in February 2005. This could be acceptable if there were no data for 2004, but such data were available.  The Commission had access to almost a year's worth of data that it could have used. Norway had, in fact, provided some of this data on a weekly basis throughout 2004.  Moreover, the Commission had adopted the remedy that relied on minimum import prices instead of quotas or tariffs.  One of the major achievements of the Safeguards Agreement was to prohibit so-called grey measures.  Through minimum prices, the Commission had been trying to impose order on a market place and to insulate domestic producers from international price competition.  Arrangements like these that aim at the orderly marketing of imports were prohibited.  Therefore, in light of what appeared to be numerous violations of the Safeguards Agreement and Article XIX of GATT 1994, Norway had no choice but to initiate dispute settlement proceedings and request consultations under Article 4 of the DSU.  The representative of Norway continued to explain that these consultations were held on 30 March 2005 in Geneva, jointly with Chile.  Norway regrettably had to inform the Committee that consultations so far had failed to solve the matter.  He stated that Norway would continue to pursue the matter in accordance with the DSU.

59. The representative of Chile stated that in the interest of transparency, she wanted to inform the Committee of the consultations which had already been touched upon by the EC and Norway.  After the consultations, parties could not reach a satisfactory conclusion, and Chile would therefore continue with the dispute settlement procedure.  

60. The representative of the United States stated that they had been looking at the EC notification with respect to Article 9.1.  He stated that the US was perplexed by some of the countries that had been excluded from the safeguard measure.  It was their understanding that Article 9.1 provided for an exclusion of developing country WTO Members with less than 3 per cent import share.  He stated that nonetheless, it seemed as though many of the countries that were excluded, according to the notification, were not in fact WTO Members. He asked if the EC could explain on what basis these non-Members had been excluded.  

61. The representative of the European Communities stated that in reply to the comments made by Norway and Chile, the EC would simply maintain their position that the measures on salmon were WTO compatible, and that they disagreed with Norway and Chile in their assessment.  He stated that most of the points raised by Norway had been discussed already in the context of the dispute settlement consultations.  He did not see the need to come back to these discussions, and would leave them within the dispute settlement route.  As regards the point raised by the United States, he stated that he was not prepared to respond comprehensively to the question.  He stated that the list of developing countries notified to WTO was a list which included non-WTO Members because the measures taken on salmon were otherwise applicable to all importers, WTO Members and non-WTO Members.  He stated that the EC defined developing countries by their GSP list, but that it may not have been necessary to include non-WTO Members in the notification.

6. India – Starches 
62. The Chairman noted that India had made several notifications regarding its investigation on starches in documents G/SG/N/6/IND/16/Corr.1 and G/SG/N/8/IND/14.

63. There were no comments or questions regarding this notification.

7. Indonesia – Ceramic Tableware

64. The Chairman noted that Indonesia had made a notification regarding the initiation of an investigation on ceramic tableware in document G/SG/N/6/IDN/1.  

65. There were no comments or questions regarding this notification.

8. Jordan – Insecticides

66. The Chairman noted that Jordan had made a notification regarding the initiation of an investigation on insecticides in document G/SG/N/6/JOR/10.  

67. The representative of the European Communities stated that there was very little information in Jordan's notification that justified the initiation of an investigation.  He stated that the EC was aware that the Safeguards Agreement was not very precise in identifying the element that must be at the disposal of the authorities when making a decision to initiate an investigation, and that there was also no provision in the Safeguards Agreement that mandated notification of such evidence.  However, the EC was of the view that as a matter of good practice, notification of initiation of an investigation should contain, even if very rough, preliminary evidence corroborated by data.  He stated that that was not the case here.  He also stated that the EC wanted to register its interest in this proceeding and hoped that Jordan would notify its finding and consult the EC before taking a measure.

68. The representative of Jordan thanked the EC for their interest and stated that he would convey EC's comment to the competent authorities in Jordan.  He also stated that Jordan welcomed EC's interest and would consult with them as appropriate. 

9. Moldova – Cosmetics and Perfumery Products

69. The Chairman noted that  Moldova had made a notification regarding its investigation on cosmetics and perfumery products in document G/SG/N/7/MDA/1, G/SG/N/11/MDA/2. 

70. The representative of the European Communities stated that they noted that the notification contained some evidence and some elements of proof to justify the imposition of measures, but there were two requirements of the Safeguards Agreement that were not addressed, or not sufficiently addressed, in this notification.  The first was that the basis for determining the existence of critical circumstances was very general, not backed by any evidence.  The second was the lack of analysis of the unforeseen developments.  He explained that it was not clear whether the increasing imports reported in the notification was the result of an unforeseen development.  He asked Moldova to clarify these two points.  He registered EC's interest in this case and stated that the EC would be very interested in the notification and consultations prior to the adoption of definitive measures.

71. The representative of the United States noted that the proposed provisional measure was approved by the government of Moldova in December of 2004 and transferred to the Parliament for adoption.  He asked if Moldova could provide an update as to whether or not the measure was actually imposed, and if so when it entered into force.

72. On the point raised by the European Communities, the representative of Moldova stated that they were ready to have consultations with the European Communities.  On the point raised by the United States, she stated that the draft had been submitted to Parliament now.

73. The representative of the United States clarified whether the response meant that there was currently no provisional safeguard measure in force. 

74. The representative of Moldova replied that there was currently no safeguard measure in place regarding this issue.
10. Morocco – Ceramic Tiles 

75. The Chairman noted that Morocco had made a notification regarding the initiation of an investigation on ceramic tiles in document G/SG/N/6/MAR/3. 
76. The representative of the European Communities expressed their concern on this case.  He stated that the EC had a very important trade interest in this case and that they would follow the development of the Moroccan investigation with great concern.  He stated that they were also concerned that the information available so far did not support a finding of injury.  He stated that the data on production and consumption in Morocco were showing substantial increases, and so they had strong doubt whether Morocco would be in a position to adopt a WTO-compatible safeguard measure at the end of this procedure. He requested Morocco to provide the EC with full opportunity for consultations and prior notification of their findings.

77. The representative of Morocco stated that the investigation was in process and at the moment no measure had been applied.  He stated that the investigation was still open and communication would be sent out later.  He stated that the EC would be able to follow this investigation very closely with the Moroccan authorities, and that Morocco was ready to provide any information on the results of the investigation and otherwise hold consultations with the EC.

11. Peru – Certain Made-Up Textile Articles  

78. The Chairman noted that Peru had made several notifications regarding its investigation on certain made-up textile articles in documents G/SG/N/7/PER/1 and its supplement 1 and supplement 2.  

79. The representative of the European Communities requested an update on the state-of-play of this case.  He stated that they knew that the procedure was closed, and they wished to have an idea of when a final decision would be made.

80. The representative of Peru recalled that in the previous meeting of the Committee the EC had made some comments on Peru's provisional measures.  She stated that all of the concerns expressed by the EC were covered in bilateral consultations.  With regard to the question raised by the EC, he stated that the investigation was still ongoing, and next week, or within 10 days at the latest, the Sectoral Commission would finish its investigation.  She stated that probably in two weeks the Multi-Sectoral Commission would take a decision on whether or not to apply safeguard measures.
12. Philippines – Ceramic Floor and Wall Tiles 
81. The Chairman noted that the Philippines made a notification regarding its safeguard measure on ceramic floor and wall tiles in document G/SG/N/14/PHL/1.
82. There were no comments or questions regarding this notification.

13. Turkey – Certain Glassware

83. The Chairman noted that Turkey made a notification regarding the termination of an investigation on certain glassware in document G/SG/N/9/TUR/1. 
84. There were no comments or questions regarding this notification.

85. Finally, the Chairman reminded Members that any questions concerning the notifications of actions taken for which written responses were requested had to be submitted to the Member concerned and to the Secretariat no later than 25 April 2005.  Written answers had to be submitted to the Secretariat no later than 17 May 2005.

D. APPLICATION OF ARTICLE 9.1

86. The Chairman stated that this item had been included in the agenda at the request of Malaysia. He stated that Malaysia submitted a document on this issue numbered JOB(05)/51 circulated on 29 March. 

87. The representative of Malaysia stated that the submitted paper was a follow-up to Malaysia's proposal at the October 2004 Committee meeting on the issues of:  (1)  use of representative period in safeguard investigations and what would constitute an appropriate representative period;  (2)  applicability of this period to the de minimis criteria in the implementation of Article 9.1 and the issue of re-determination/post-imposition;  (3) application of Article 9.1 to developing countries.

88. She stated that their aim was to provide examples of Members' practices, taken from the notifications. She stated that three aspects were examined:  (1) the time period or reference period used in a safeguard investigation;  (2) the time-period used in determining the de minimis margin and if this matched with the reference period used in the investigation;  and (3) implementation of Article 9.1 – how notifications on the non-application of safeguard measures to developing countries were made. 

89. The representative of Malaysia explained as follows:  While Malaysia would have wished to list examples from all safeguard notifications, due to resource and time constraint, they had limited this examination to notifications of definitive measures.  The main body of the paper was observations based on the examination of these notifications, while the Annex to the paper listed more precise information on each of the notification.  Although Malaysia tried to be as accurate as possible concerning the information in the Annex, some omissions were possible, and Malaysia welcomed any comments from Members.  She pointed out that in paragraph 13 and 15 (iv) of the paper, "market shares" should read "import shares".  She stressed that these minor omissions and errors did not affect substantively the observation made in the main body of the paper.  

90. She then turned to the substance of the paper and explained as follows:  First, on the period of data collection or investigation. This period varied between 3 and 6 years.  Reviews were shorter covering only 1 to 2 years.  Second, on the period used as the basis for determining de minimis. Although information was lacking on the length of period used, based on the available information, the practice of some Members were:  (a) use of the preceding twelve months where latest import figures were available;  (b) use of preceding 24 months without indication if average was used;  or (c) use of 3-year data without indication if average was used.  From the information provided in the notifications, there was indication that there were a few Members that practiced post-imposition re-determination.  Some Members provided a prior notice of such intention in the notification itself, yet others simply provided a separate notification stating that a certain country was now ineligible for the de minimis exemption.  A number of countries undertook post-imposition re-determination during the annual review, some during the mid-term review and others on an ad hoc basis.  On the application of the de minimis to developing countries, the majority of notifications provided a list of developing countries exempted from the measure.  For those developing countries not on the list, it was unclear whether this meant that these developing countries were not exempted from the application of the measure.  This was because some Members' lists could be very long while others listed only one.  Yet others provided a list of developing countries with a notation of countries excluded.  With these different practices, for those that had only a few countries on their list, it was not clear if those not listed were exempted or not.  Many notifications were also unclear about how they treated developing countries that were not on the exemption list but whose import shares were less than 3 per cent. Very rarely were import shares indicated to show the basis for the exclusion.

91. She further explained that Malaysia could thus observe that in the implementation of Article 9.1, practices differed from Member to Member.  The implications were as follows:  Firstly, lack of uniform investigation period.  Safeguard measures were defined as emergency actions with respect to increased imports of particular products when such imports had caused or threatened to cause serious injury to the importing Member's domestic industry.  Therefore, the use of an uneven investigation period ranging from 3 years to more than 5 years raised the question if such safeguard measures constituted emergency actions to address unforeseen developments.  It also raised the question if an appropriate reference period for investigations would be useful.  Secondly, need for a match between the investigation period and the de minimis period.  The basis for imposing a safeguard measure was the finding of serious injury and a causal link between this injury and a surge in imports during a certain period.  It therefore followed that in determining the de minimis, the same period where injury or causal link was found had to be used to determine inclusion or exclusion of the developing country Member.  This would also be the argument for not engaging in post-imposition re-determination.  Thirdly, the rights of developing countries to S&D treatment under Article 9.1.  The Safeguards Agreement was one of the Uruguay Agreements where S&D was granted to developing countries.  Its application would be more effective if the basis for determining the de minimis criteria was more comprehensive.  Finally, the use of an arbitrary list, including a list of GSP beneficiaries, denied developing countries their rights negotiated under the Uruguay Round.  Recently, more and more developing countries were being excluded from GSP schemes, if not on an overall basis, on a product category basis.  This meant that there was an unilateral exclusion of countries from S&D treatment provided for in Article 9.1.  Malaysia was concerned about the denial of such right, as the multilateral trading system was based on adherence to negotiated rules.  

92. She stated that Malaysia looked forward to hearing Members' views on the paper, especially on paragraph 15.

93. The representative of Cuba stated that they attached great importance to this matter and that they fully supported the document submitted by Malaysia.  She agreed with Malaysia that the lack of clarity on some issues under Article 9.1 had given rise to discriminatory and arbitrary practices against developing countries. Cuba agreed with the criteria set out by Malaysia.  She stated that such criteria would guarantee security to the parties, as they could know beforehand whether or not they would be included in the safeguard measure.  Cuba also agreed that a re-determination would be against the interests of developing countries.  In addition, she stated that a measure should only be applied after public announcement of the investigation, allowing parties an opportunity to defend themselves at various points in the investigation. 

94. The representative of Australia thanked Malaysia for the thought-provoking communication and stated that their preliminary thinking was that the de minimis provisions of Article 9.1 logically required some relationship to the investigation period and the injury period, which could be different.  Australia agreed that there was a lack of clarity on these issues, including on whether the application of safeguard measures referred to in Article 9.1 related to the investigation or to the imposition of measures.  She stated that the period specified under Article 5.1 for the application of safeguard measures could be relevant where the meaning of Article 9.1 was taken to refer to the imposition of measures following a safeguard investigation.  Australia agreed that the scope of Article 9.1 and where the de minimis provisions were relevant needed clarification. Australia noted that the analysis Malaysia provided on Members applications of safeguard measures did not specifically show that different time periods were used for Articles 5.1 and 9.1, and Malaysia only stated that the information was unclear and vague.  This reinforced Australia's view that there was merit in examining the different practices of Members.  In relation to the uncertainties on the representative period for injury purposes, Australia also agreed that there was a lack of clarity, and it considered that the three-year "rule of thumb" in Article 5.1 may provide appropriate context.  In Australia, the period of investigation used was a three-year period prior to the investigation, and the injury period broadly reflected the same timeframe.  Australia examined data over a three-year period but concluded the injury analysis on the basis of the twelve-month period.  Australia considered this to be a reasonable approach.  She explained that this was also supported by WTO jurisprudence which noted the absence of specific timeframes in the Safeguards Agreement.  Australia did not see the issue of re-determination as a priority issue, and preferred to focus on the discussion on Members' practices in relation to timeframes, particularly given Malaysia's findings that re-determination was not a widespread problem.  She stated that the words "as long as" in Article 9.1 should be given meaning.  

95. The representative of Brazil stated that, without repeating most of the comments made by Australia on this issue, they also believed that those provisions of the Safeguards Agreement should be clarified and harmonized in order to ensure more predictability.  He observed that there seemed to be quite a convergent view that Article 9.1 lacked clarity regarding the issues of period of data collection, determination of de minimis and re-determination. But on the other hand, he thought that Members should discuss how to move forward as the issue was how to solve these problems.  He stated that Brazil was ready to discuss any possibility including an elaboration of a recommendation on this regard as Members had been doing in the Committee on Anti-Dumping.  He stated that it was important to move from the identification stage to the stage of discussing how to solve the problems. He stated that this may have a bearing on the discussion on the implementation issues.

96. The representative of India appreciated Malaysia's effort, particularly the effort to look at actual safeguard cases and draw conclusions from them. He stated it was quite clear from the examples that there were differing practices in terms of the list of developing countries excluded. He stated that it would be beneficial to further discuss Members' practices, and if possible, ultimately agree on a uniform treatment.

97. The representative of the European Communities stated that their comments were very much in line with the comments made by the other delegations, in particular Australia and Brazil.  The EC was supportive of any efforts to improve transparency and predictability, and they were looking particularly at the issue of the definition of the period of data collection and the period used to determine de minimis.  He also stated that they supported the idea by Brazil to consider the way forward.

98. The representative of Chile agreed with Malaysia that there was lack of uniformity in the investigation period and in the application of de minimis, and stated that it would be beneficial to discuss the matter further. 

99. The representative of the United States stated that it was not clear whether a "one-size fits all" timeframe for the period of investigation would be desirable. He stated that ideally, the period of investigation should cover the period before and up to the initiation of the investigation in order to understand the serious injury that was allegedly being caused by increased imports.  He stated that  this period could vary depending upon the dynamics of the industry and the market, so they were not convinced in an Article 9.1 context whether or not there should be a fixed timeframe for the period of investigation.  Moreover, it was not clear to United States if it was desirable to have an automatic relation between the period for investigating injury and the period of the Article 9.1 analysis since the two provisions addressed different problems. He noted that Australia implicitly alluded to this during its intervention.  The investigation period attempted to identify data for determining whether increased imports were causing serious injury.  Article 9.1 addressed a narrower question – what set of data was necessary to determine whether imports from developing countries exceeded pertinent thresholds?  Whether or not the relevant developing country imports caused injury was irrelevant to that analysis. And so it was questionable that the period chosen for investigating injury was especially relevant. He stated that the analysis under Article 9.1 had to take into consideration that the exclusion applied only as long as imports were below the threshold.

100. With respect to the re-determination after the imposition of a safeguard measure, he noted that Article 9.1 specifically provided that the measure shall not be applied against the product originating in a developing country Member as long as its share of imports did not exceed 3 per cent.  The language of this clause provided strong support for the view that this non-application no longer applied once a developing country went over the 3 per cent threshold, regardless of whether that took place before or after imposition of the measure.  In this context, he noted that there was a strong economic underpinning for such treatment. He recalled that safeguard measures could be applied even to fairly traded imports.  Thus, it would not be equitable for a developing country Member who was not excluded by virtue of Article 9.1 because its import share exceeded 3 per cent to end up, for example, losing its market share after the imposition of the measure because of another Member seizing the market share, and still be subject to the measure.  He stated that that would result in a longer-term distortion that could potentially extend beyond the safeguard measure itself.  

101. The representative of China stated that it was very important and useful to discuss these issues and that they supported the continued discussion of this issue, as proposed by Malaysia in paragraph 15 of the document. 

102. The representative of Hong Kong, China noted that practices lacked uniformity and this opened the way for potential arbitrariness in the application of safeguard measures.  He stated that Hong Kong, China shared the concerns raised in the paper.  She stated that Hong Kong, China welcomed moving from problem identification mode to a problem solving mode.  In this regard, she also noted the issue raised under the outstanding implementation issues in Tiret 84, as mentioned by Malaysia and others. Hong Kong, China was open to the appropriate form and venue to tackle the issues identified.

103. The representative of Canada stated as follows: First, on the issue of the period for determining de minimis Canada's view was that it could be difficult to provide for a uniform guideline on what constituted an appropriate representative period because what was representative could vary from case to case depending on the circumstances.  Regarding the issue of re-determination, Canada agreed with others that the wording "as long as" in Article 9.1 allowed for the ongoing monitoring of the conditions in Article 9.1. On the other hand, Canada thought that developing country Members should not be denied an opportunity to defend their interests in this regard.  Regarding the issue of transparency, Canada agreed that improved transparency on Members' practices was a worthwhile objective, and was interested in discussing how to build upon this exercise.

104. The representative of Japan stated that he agreed with Brazil and others that it was important to start discussing how to solve this problem. In this regard, he stated that there were many elements in this paper which had a bearing on the application of other provisions in the Safeguards Agreement.  For example, he noted that the idea of having a uniform representative period related to other aspects of the Safeguards Agreement. He stated that in order to structure the discussion, it would be useful to proceed step by step. As the question began from the fact that the period for the application of Article 9.1 and the period of investigation were different in some Members' practices, it would be useful not to jump immediately to the idea of a uniform representative period but first address the issue of what was the difference between the period of application of Article 9.1 and the period of investigations in general, and whether a difference, if any, was a problem. Members could then move on to the issue of re-determination.  On the issue of whether there could be an agreed upon standardized list of developing countries, he wanted to hear the views of other Members whether it would be possible to agree on such a list. 

105. The representative of Malaysia stated that it was very useful that Members had recognized that the issues raised could form the basis of the discussion in the Committee.  In particular, she noted the suggestions from Brazil and Japan and stated that one of the main issues was how to proceed with a more structured discussion on the issues raised in paragraph 15 of the paper.  The first was the uniform representative period. She noted that Australia and the United States had made some comments regarding this issue, and that Australia had specifically suggested that there could be a difference between the investigation period and the period used in injury determination. She stated that this would be a useful area that could be further discussed at the next meeting.  The discussion would inevitably touch on whether there could be a match between these periods and whether this uniform period would then be the same for an Article 9.1 determination.  She then stated on the issue of transparency – names of developing countries in the exemption list – how should this be notified, and whether this should be an exhaustive list or just those countries that were trading partners.  She stated that these issues could be discussed issue by issue.  She further noted that several countries had raised the issue of the extended list for developing countries. Malaysia was of the view that such a list would help overcome the problem of using unilateral lists that denied the rights of many developing countries from the S&D treatment provided for in Article 9.1.  She further stated that although Malaysia had done some work in identifying the practices of Members, they would appreciate if a more detailed analysis could be undertaken by the Secretariat.  She stated that the Secretariat's help would allow Members to have a more detailed discussion based on more facts.  Once such an analysis by the Secretariat was available, Members could then proceed to a more structured discussion. 

106. The representative of Japan took the floor to clarify his earlier comments on the standard list of developing countries.  He was concerned that he might have been misunderstood.  He clarified that his earlier comments were made from the standpoint that it would be actually very, very difficult to come up with such a standard list. 

107. The Chairman thanked Members for the discussion. He noted that several delegations had expressed interest in dealing with this matter. He then asked Malaysia to clarify exactly what it wanted the Secretariat to do in terms of the Annex that it submitted.

108. The representative of Malaysia stated that they had looked at some of the notifications of definitive duties, in particular the date of initiation, the reference period used in the investigation, the date the measure was implemented and the duration of the measure.  They also considered how Article 9.1 was implemented and whether there was any re-imposition.  She stated that they wanted the Secretariat to follow along the same lines, but with a more comprehensive look at all the notifications that had been submitted. 

109. The representative of the United States stated that he appreciated Malaysia's preparation of the Annex which they had read with considerable interest.  He stated that it might be useful, before asking the Secretariat to undertake the task of preparing a more expansive Annex, that the Chairman consult with Members with respect to what such an Annex should look like.  He explained that the reason he was stating this was not because the United States had any particular problem with the Annex prepared by Malaysia, but because they wanted the end-product to be as useful as possible.  For example, Malaysia's Annex referred to definitive duties but there was nothing with respect to provisional duties. Further, some of the columns seemed to provide information that might not be particularly relevant to the future work.  Thus, he suggested that the Chairman consult with Members before tasking the Secretariat to embark on the work.

110. The representative of Malaysia stated that they had no problem with the suggestion of the United States.  

111. The Chairman stated that given the interest shown by Members, he suggested that the Committee take up this issue again at the next regular meeting in autumn, based on a paper prepared by the Secretariat. He further stated that the format of the work would be established after holding the consultations requested by the United States.  He stated that he would transmit this request for consultations to the incoming Chair. 

112. The Committee took note of the statements made.

E. OTHER BUSINESS

113. The Chairman noted that the United States and the European Communities had asked an issue to be included under this agenda item.

2. Brazil – Toys

114. The representative of the United States stated that they had received information that Brazil had extended its safeguard measure on toys for an additional 18 months through June 2006, the maximum period permitted to a developing country Member under Article 9.2.  He noted that they had seen no notification from Brazil as to this additional extension, nor any information that Brazil's authority had made the requisite determinations under Article 7.2 to justify a further extension of the measure, or indeed any further investigation by the authority beyond that conducted prior to the December 2003 one-year extension.  He asked for an update on the status of the measure.  He further requested Brazil to notify the December 2003 one-year extension as well as any further extension granted in 2004, and to provide an explanation as to why such notifications had not been made to date.  If there was an extension in December 2004, he asked whether Brazil complied with the requirements of Article 7, and in particular whether its authority made the necessary requisite determinations under Article 7.2 in conformity with the procedural requirements of Article 2.2.5 as referenced in Article 7.2.

115. The representative of the European Communities stated that their comments were along the lines of those of the United States. 

116. The representative of Brazil explained as follows: In 2003 Brazil notified the Committee of the extension of the safeguard measure on toys for two and a half years.  There was a proper investigation on this issue and a proper notification.  At the end of 2004, the Chamber of Foreign Trade actually decided to extend the original measure for a year and half in order to reassess the necessity to continue the measure. Subsequently, on 13 December 2004, the Chamber of Foreign Trade enacted Resolution No. 35, deciding that it was not possible to lift the measure.  Therefore, the safeguard measure would be in force up to mid-2006.  He further explained that there was no new extension granted in the end of 2004.  He stated that, as mentioned in the two previous meetings of the Committee, Brazil would notify the Committee should there be any decision not to utilize the full period. This was the reason why there was only one notification.

117. The representative of the European Communities stated that they still had a concern in the way Brazil decided to handle this matter. He stated that the EC believed that whenever a country took safeguard actions, it should ensure two key principles – transparency and predictability – and stated that the choice made by Brazil did not ensure sufficient transparency and predictability.  He stated that the EC appreciated that Brazil notified in December 2003 the decision to extend the measure for two and half years.  However, there was subsequently no notification to confirm what measure was eventually adopted, and indeed the duration of the initial measure was only up to one year.  He stated that the EC was concerned because this practice could be abused.  The economic effect of the measure was not identical if the measure lasted for a year or if it lasted for two and a half years.  A decision on whether a certain measure should be challenged or pursued in any other way may vary, depending on whether the measure lasted for a year or for two years and a half.  The EC believed that each time a measure was decided, it should be made clear why the measure had been adopted for a certain period and should also be made clear if, at a later point, the measure would be extended.  The EC was open to discussions on whether an alternative procedure could be envisaged for certain specific cases like the one at hand.  He stated that the EC was still very concerned that Brazil's decision not to notify the further extension at the end of 2004 might be WTO-inconsistent.

118. The representative of Brazil stated that to Brazil's mind, all obligations were fully observed regarding the investigation and the notification.  The fact that for the last 3 Committee meetings Brazil had provided the latest information on the status of the measure was proof of transparency.  Regarding predictability, he pointed out that perhaps the fact that there was a possibility for the government to reassess the need to maintain a measure by an internal administrative procedure was the source of unpredictability.  But the alternative would mean that Brazil could only use the full two and a half years without the possibility of reassessing the need of the measure.  He stated that Brazil thus understood that the current way to proceed was a healthy internal decision.

119. The representative of the United States endorsed the comments made earlier by the European Communities and stated that they appreciated the response given by Brazil.

3. Report on the Consultations on the Implications of the Harmonized Rules of Origin

120. The Chairman stated that he wished to present a brief report on the consultations on the implications of the harmonized rules of origin held in response to the request made by the Chair of the General Council on 15 February 2005.  He stated that the Committees on Safeguards, Anti-Dumping and Subsidies were asked to consider two questions on which to date Members had been unable to come to a consensus in the negotiations on the harmonized rules of origin, which had been underway in the Committee on Rules of Origin.  The first question was whether harmonized rules of origin should be applied to the Anti-Dumping, Subsidies and Safeguards Agreements.  The second was whether the harmonized rules of origin should be applied to the problem of circumvention of trade remedy measures. The Chairman stated that joint consultations of the Committees of Safeguards, Anti-Dumping and Subsidies were held on 1 April 2005.  There would be a second round of consultations on 6 April.  As his tenure as the Chairman would end at this current meeting, he stated that the new Chairman would co-chair the 6 April meeting.  The Chairs of the three Committees would report to the Chair of the General Council on the matter once the discussions had been taken to the furthest extent possible.  

121. The Committee took note of the statements made.
F. DATE OF NEXT REGULAR MEETING

122. The Chairman recalled that the regular meetings normally would be held in conjunction with the regular meetings of the Anti-Dumping Committee and the Subsides Committee.  Accordingly, he suggested that the Committee meet on Thursday, 3 November 2005.  

123. The Committee so agreed.
G. ELECTION OF OFFICERS

124. The Chairman stated that the Chairman of the Council for Trade in Goods had carried out informal consultations on the nomination of Chairpersons for the different bodies operating under the auspices of the Council for Trade in Goods.  The proposed nominations were taken note of by the Council for Trade in Goods.  He stated that as concerns this Committee, the Chairman of the Council for Trade in Goods proposed the nomination of Ms. Ana Novik of Chile.  He therefore proposed that the Committee elect Ms. Ana Novik as Chairperson. 

125. The Committee so agreed.

126. Regarding the position of Vice Chair of the Committee, the Chairman stated that he had conducted consultations with a number of Members with the help of the Vice-Chair and on the basis of those consultations, he proposed that the Committee elect Mr. Mirko Zambelli of Switzerland as Vice-Chair of the Committee.

127. The Committee so agreed.

__________
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