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A.
Adoption of the Agenda
1.
The Sixteenth Session of the Committee on Regional Trade Agreements (CRTA) was convened in Airgram WTO/AIR/769 and Corr.1.  In opening the Session, the Chairman (Mr. J. Weekes) noted that the Parties to Agreements listed under Agenda items D.IX and D.X had requested that their examinations be postponed.

2.
The representative of Turkey and the representative of India each indicated that, under "Other Business", their delegations would be making statements concerning India's request for a dispute settlement panel concerning "Turkey's Restrictions on Imports of Textiles and Clothing Products". The representative of Chile said he wished to make a statement under "Other Business" concerning the postponement of the examination of the Free Trade Agreement Between Canada and Chile.

3.
The following Agenda was adopted:

A.
Adoption of the Agenda

B.
Reporting on the Operation of Agreements


C.
Systemic Implications of Agreements and Initiatives for the Multilateral Trading System and the Relationship Between Them:



I.
"Other regulations of commerce"



II.
"Substantially all the trade"

D.
Examination of Regional Trade Agreements:



I.
Central European Free Trade Agreement (Czech Republic, Hungary, Poland, Romania, Slovak Republic and Slovenia)



II.
Free Trade Agreement Between the Republic of Slovenia and the Republic of Bulgaria



III.
Free Trade Agreement Between the Czech Republic and the Republic of Bulgaria



IV.
Free Trade Agreement Between the Slovak Republic and the Republic of Bulgaria



V.
Interim Agreement Between Slovenia and the European Communities



VI.
European Communities-Hungary Europe Agreement, Services



VII.
European Communities-Poland Europe Agreement, Services



VIII.
European Communities-Slovak Republic Europe Agreement, Services

E.
Election of Officers


F.
Other Business

B.
Reporting on the Operation of Agreements
4.
In taking up Agenda item B, the Chairman recalled that during the Fourteenth and Fifteenth Sessions the Committee had reverted to an informal mode to consider an Informal Proposal on Reporting on the Operation of Agreements.  Those discussions had suggested that the Committee might soon be able to agree on recommendations for the Council for Trade in Goods (CTG), the Council for Trade in Services (CTS) and the Committee on Trade and Development (CTD) to take certain decisions in order to make reporting requirements operational.  A key element would be respecting the existing legal rights and obligations incorporated in the WTO texts.  Following up on the Committee's request at the last Session, the Secretariat had revised the proposal in the form of a Chairman's Note (WT/REG/W/23), which incorporated the points made during the informal meetings.  This Note had been distributed well in advance of the day's meeting, so he anticipated that delegations would be in a position to react to it definitively this Session.

5.
The representative of Canada said the draft recommendations had come a long way in accommodating all delegations' interests.  They were close to what could be acceptable.  There was a difference in language between Annex III, which served as the draft recommendations to the CTD for Enabling Clause agreements, and Annexes I and II, which served as the draft recommendations to the CTG for GATT Article XXIV agreements and to the CTS for GATS Article V services agreements.  The difference reflected the fact that the legal obligations between these types of agreements were not the same.  In particular, in paragraph 1 of Annex III, it said "such information will be available to the Committee", whereas in the two previous Annexes the undertaking was more direct, saying "the information will also be made available".  He assumed that any information that was relevant to the Committee's work (in particular, work under item 1(d) of the terms of reference) would be made available and accessible to the Committee.  So, while there was a slight difference in the language, his delegation would be willing to accept the draft text on the understanding that any information that was pertinent to the Committee's work would be accessible to the Committee.  Regarding paragraph 2, there was again a notable difference between the language in Annexes I and III.  Part of the difference reflected the fact that Article XXIV agreements were subject to a thorough examination, with one of the key elements being product coverage.  RTAs notified under the Enabling Clause were not subject to the same requirements, so his delegation could accept that there was no need to provide trade statistics on product coverage for those agreements, as was required for Article XXIV agreements.  However, it was essential that some statistical information on trade among parties to the agreement and trade with third parties should be provided.  It would be unfortunate if this information, which was central to seeing how RTAs developed, would not be made available to the Committee.  So, in paragraph 2 of Annex III, his delegation would like to see the language changed from "would also be desirable" to reflect the same language used in Annex I, which said that information "should also be provided".  That would make it clear that at least the basic trade information was reported both by agreements notified under Article XXIV and by agreements notified under the Enabling Clause.  That sort of information had been made available in some instances by RTA parties submitting information to the CTD, so rather than being something new, it was something that could simply be standardized across all agreements notified under the Enabling Clause.  This would allow similar information to be submitted in the different kinds of periodic reports.

6.
The representative of the United States said her delegation supported the intervention by the representative of Canada.  While many countries, particularly smaller countries, had difficulty submitting trade statistics, there was an obligation to submit data to the integrated data base (IDB);  if the presentation of the data was a problem, perhaps the Secretariat could help, drawing information from the IDB.

7.
The representative of Colombia said that the draft recommendations called for the periodic reports to the CTG, the CTS and the CTD to be sent to this Committee.  This related to item 1(b) of the Committee's terms of reference;  but in his delegation's view, item 1(b) mandated the Committee to review the way in which reports on the operation of agreements might be presented - referring basically to the exercise undertaken earlier for formats and the way in which the presentations were to be made.  This referred to something else, however, which was the recommendation that the periodic reports submitted to the CTG, the CTS and the CTD be automatically sent to this Committee as well, so that the Committee might analyze the systemic consequences thereof; his delegation viewed this as going beyond the scope of the terms of reference, as the text no longer referred purely to form.  Item 1(b) of the CRTA's terms of reference involved the substantive requirement that these periodic reports be submitted to the CTG, the CTS and the CTD, and their permission was to be requested to send the reports to the CRTA for study of the systemic consequences.  His delegation would prefer that paragraph 3 of Annexes I, II and III be seen as relating to items 1(c) and 1(d) of the terms of reference, and not to item 1(a).  Rather than referring to the formats for the reports, this recommendation went beyond the matter of mere form.  Also, the purpose of paragraph 2 was to have a study of systemic consequences and not of the agreement itself.  Finally, in relation to Annex III, paragraph 1, his delegation would like to see the language mirror that found in the Decision on Differential and Preferential Treatment for Least-Developed Countries (hereinafter the Enabling Clause), particularly paragraph 2(c).  In paragraph 2(c) of the Enabling Clause, there was no mention of "preferential" agreements - it spoke merely of regional or global agreements between Contracting Parties which were developing countries, to reduce or remove tariffs on a mutual basis.

8.
The representative of Brazil said his delegation supported the intervention by the representative of Colombia but preferred the language as it was, rather than changing both paragraphs 1 and 2.  For paragraph 2, especially, it would be better to retain the language as it was, as changing the paragraph from "would also be desirable" to language including the word "should" would create an obligation that was not otherwise in the rules.  The same was true for the first paragraph, which his delegation preferred to keep as it was since the language saying "such information will also be available" to the CRTA had to be understood with reference to what came after it, which was the need for the systemic analysis.  So, his delegation would favour keeping the language as it was.

9.
The representative of the European Communities said that, like the Canadian delegation, his delegation viewed the paper as advancing the discussion and capturing the sense of past discussions on the topic.  The point made by the United States representative on the use of the IDB seemed sensible, helpful and eminently practical.  To take the exercise forward, the Committee needed also to have some sense of what it would look like operationally.  In previous discussions of this item, the Committee had had documentation of the full range of agreements which were likely to be subject to some sort of reporting requirement.  That had been helpful, but also somewhat daunting in setting out how much work Members had in front of them.  It was important to bear these operational consequences in mind as the Committee finalized its recommendations.  He requested that a schedule be prepared to indicate what the consequences might be.  He recalled his delegation's particular concern that the biennial reporting requirement, while affecting agreements the EC had with third countries, should not be applying to the EC itself.

10.
The representative of Australia said his delegation found the draft recommendations to be acceptable and congratulated the Secretariat for its work on this difficult issue.  His delegation could also accept the suggestions that the delegations of Canada and the United States had made.  It would be helpful to have the information on RTAs that was submitted to the CTG, the CTS and the CTD also available to the CRTA to consider in its work.  One of the difficulties facing the Committee was the fact that it did not have even basic data on what proportion of global trade was conducted under preferential terms.  This made it difficult to assess the overall effect of RTAs.  To that extent, it would be helpful to have information made available to the Committee, including the reports made to the CTD.  Even with all that information, it would still be difficult for the Committee to assess the overall effect of RTAs.  Whatever information the Committee could obtain would therefore be helpful.  The information would also be useful to Members who were contemplating RTAs themselves, as it would enable them to obtain an overall view of the universe of RTAs, to see how they had been implemented by others and how they had developed.  So, the information could be useful to Members in a variety of ways.  But as said, his delegation could accept the draft recommendations as proposed.

11.
The representative of Hong Kong, China thanked the Chairman and the Secretariat for producing the draft recommendations, with which his delegation was content overall.  The draft basically reflected the existing WTO obligations on periodic reporting and transparency of RTAs.  His delegation welcomed in particular the retention of the specific arrangement whereby relevant information received by the CTG, the CTS and the CTD would also be available to the Committee as an input to its ongoing work on systemic issues.  His delegation was open to the proposed modifications by the delegations of Canada and the United States if they would promote early adoption and implementation of the recommendations.  His delegation also supported the Australian point in favour of having indications of the proportion of preferential trade to global trade.

12.
The representative of Morocco thanked the Secretariat for the draft recommendations, which he said were all acceptable.  In the beginning, his delegation had basically been opposed to submitting recommendations on the agreements between developing countries.  So, in relation to his delegation's initial position, Annex III went quite some way.  To join in the spirit of consensus and to ensure those who were seeking transparency, particularly in terms of the systemic studies on preferential trade, his delegation had made an effort and was willing to go even further.  He joined the representative of Brazil in saying that Annex III was acceptable as it was, including paragraph 2, which did not add obligations to those already borne by the developing countries.  Moreover, the statistics were already there, at least in theory, in the IDB, and this was tremendous progress.  The Committee therefore should keep to the text as it was, without any amendment.

13.
The representative of Japan said that overall his delegation could support the draft recommendations.  Although previously his delegation had sought more ambitious guidelines, in the spirit of compromise it could go along with the proposed text.  In the previous draft there had been language saying the Committee could review the recommendations in the future, reading:  "Once the reporting is made operational, the Committee could submit further recommendations in light of its experience."  His delegation could go along with the recommendations with that wording reinserted.

14.
The representative of Uruguay thanked the Secretariat for preparing the new draft recommendations.  His delegation found the paper acceptable and preferred that it remain as it was, without any changes.  The reasons for this position had been put forward by other delegations already.  The Colombian suggestion concerning Annex III and the definition of a regional agreement as contained in the Enabling Clause would be acceptable.  The first paragraph of both Annexes II and III said that such information would be "available" to the Committee as an input to the Committee's work under terms of reference item 1(d), i.e. systemic analysis; this precluded the proposal that had been made at one point that the document would automatically have a double purpose.  His delegation wished to make it clear that there would be no double purpose, and to say that it very much welcomed the new text.

15.
The representative of the Philippines, speaking on behalf of ASEAN, congratulated the Secretariat for preparing the draft, following the Committee's long discussions on this issue.  It seemed the Committee was nearing workable recommendations, so her delegation could join the consensus without any revision to this draft.  The Canadian proposal seemed inappropriate for reasons already mentioned by the representatives of Brazil and Morocco.

16.
The representative of Norway said his delegation was satisfied with the draft as it stood.  It accurately reflected the informal discussions the Committee had previously held.  The amendments to Annex III as suggested by the delegation of Canada seemed desirable, as this would give the Committee a more comprehensive overview of trade flows covered by preferential agreements.  However, his delegation also viewed it as highly desirable to reach an early conclusion on the issue in order to operationalize these guidelines, so it would be willing to go along with the consensus on the text as it currently stood.

17.
The representative of India said his delegation supported the advanced text and could go along with the consensus.

18.
The representative of Switzerland said that the proposed text was an improvement and that his delegation could go along with it generally.  One issue he wished to raise was the fact that obligations already existed and the paper did not change them as such.  However, he recalled that in the framework of the CTS there had been a long debate over the course of several sessions concerning the notification of existing agreements.  Members had not yet reached a successful conclusion of this debate, and there were still some notifications pending.  So he wondered how the Membership would deal with those existing RTAs that had not been notified through the normal procedures foreseen.  When the Committee would send the recommendations to the relevant bodies, debate might arise on this issue.  Perhaps the Committee should leave certain flexibility to the CTG, the CTS and the CTD to give their input.  The recommendations were an excellent basis, but the Committee might still receive some input from those other bodies.

19.
The representative of Hungary said his delegation was willing to support the recommendations in their current form; it also would be willing to support the proposal by the delegation of Canada and also that by the delegation of the United States concerning the IDB.  It was his delegation's conviction that it would serve the interests of developing countries to provide the necessary information and thereby to try to influence in a more objective way the CRTA's discussions, which could have far-reaching consequences for the future of the WTO.

20.
The representative of Argentina said Annex II mentioned a "description of developments in economic integration agreements not contained in the information previously presented to the WTO, and trade statistics covering the last representative period..."  However, experience had shown the difficulties of bringing together statistics on services.  How then might these trade statistics be compiled and presented?  Regarding Annex III, paragraph 1 said the information "will also be available to the Committee on Regional Trade Agreements, as an input to the Committee's work under item 1(d) of its terms of reference".  Did this mean that the notification would be from one WTO Committee to another, or did it mean that the Members, who would have already notified to the CTD, then had to make a second notification, for information which was already in the IDB?

21.
The representative of Egypt said his delegation joined the representative of Argentina in its concerns regarding Annex III.  The purpose of notifying to the Committee preferential arrangements between developing countries was still not clear to his delegation; was it just for the sake of transparency, or were those arrangements to be discussed and examined by the Committee?  The answer to this would shape the understanding of paragraph 1, which read:  "as an input to the Committee's work..."

22.
The representative of Canada said in response to one point raised by the representative of Argentina that, with respect to services, it was clear that there was no common basis for providing statistics.  Footnote 2 of the Standard Format for Economic Integration Agreements said the Committee might be able to compile some elements using national product statistics.  There was always an effort to arrive at some basic material to lend a picture of the coverage.  Regarding the second question, it was his understanding that a plain reading of paragraph 1 would mean that, once the reports were submitted to the appropriate bodies, Members would have access to the information and could use it in the appropriate contexts, including in the discussions on systemic matters; the text was not calling for a second notification to be made to the Committee.  There had been mixed reactions to his delegation's suggestion to change paragraph 2.  He again stressed that what was being contemplated was to have summary trade statistics, not the detailed statistics required for Article XXIV agreements, which included information on product coverage.  Preparing summary trade statistics should not be considered such a burden; this was an important element in the Committee's discussion, and it was a standard question posed when agreements were examined.  Members were interested in knowing how much trade took place among parties to an RTA and how much trade was with third parties.  It seemed straightforward to provide this information, especially with the IDB.  Concern had been expressed that this might alter Members’ rights and obligations, but the last sentence in each of the Annexes addressed this question, making it clear that this was not the case and that, rather, the point was to ensure that there was some degree of commonality in the information presented.  If delegations had a strong preference for maintaining the text as it was, his delegation would be prepared to join the consensus, with the suggestion from the Japanese delegation that the Committee look at the set of recommendations in light of experience after a few years’ time.

23.
The representative of Argentina said his delegation would act responsibly within its obligations.  Developing countries often had no choice but to accept the leadership and pioneering of developed countries.  Members were overloaded by notification requirements.  Since nobody was in a position to present a methodology for such things as determining the level of trade conducted under professional services, it seemed inappropriate to suggest an obligation to submit data which could not be presented in an orderly way.  His delegation could go along with the proposal but wished to note that it found the proposal somewhat unclear.  Turning to Annex III, he asked where in the rules it said that parties to agreements notified under the Enabling Clause were obligated to provide statistics.  A systemic debate on statistics in the Committee was mandated neither in the Enabling Clause nor in the CRTA’s terms of reference.  Why should the discussion be carried out in the CRTA, with a type of “double-dip” notification introduced?  Why duplicate fora?  All Members in the CRTA were eligible to attend CTD meetings, so the issue could be discussed there.  If the idea were to shift the information to this Committee for the sake of transparency as part of a systemic discussion, and if Members wanted to have a mandatory TPRM-type process in the CRTA, his delegation could join in the consensus so long as the recommendations had wording to that effect.  If, however, the Committee were creating new obligations, his delegation could not agree.

24.
The representative of the United States said it seemed the Committee had had the same discussion many times before.  The idea of having the notifications on all three types of agreements in the CRTA was simply to use them as raw material as the Committee discussed systemic effects.  She would not view the exercise as another TPRM, which was onerous for two-year-review countries.  The idea was not to supplant any discussion of RTAs which might take place in the CTG, the CTS or the CTD.  She recalled that one of the reasons the CRTA was created was to have a central forum for discussing regional agreements.  There were different elements of the terms of reference, but the preamble clearly indicated that all three types of agreements were covered.  Regarding the notifications, she saw the idea as a “one-shot notification”, where Members could make a notification to the WTO, and efforts would be made to make the best use of that single notification in whatever way it needed to be used, as opposed to having ten different bodies with ten slightly different requirements for notifying.  The same would hold for the IDB - Members could notify their data once, and this data could be used for all purposes necessary.  Every delegation spent a good deal of time making notifications, and the point was not to double-dip and extract double things in different shades.  Regarding the question of whether trade statistics should be provided or were desirable, with respect to Annex III, at issue were primarily goods data, which Members already supplied to the Organization.  If the software program were written well in the IDB, the matter could be as simple as entering the country name to pull up the trade statistics.  Since that information was so readily available (assuming all countries complied with their notification obligation in the IDB), this was an easy matter.  It would seem more appropriate for the Membership to concentrate on notification obligations that were harder to fulfil.  It was true that services data might be lacking, but this was a recognized problem which all delegations faced, so it was not a matter of singling out any given Member which had not done what it was supposed to do.  She hoped the Committee would be able to adjust Annex III, paragraph 2 to say that the data “should” be available, and perhaps it would be useful to include a note that it would be useful to use the IDB to the extent that it could be used so as to minimize the burden on any particular country or group of countries.

25.
The representative of Australia said the United States representative had given a clear answer to many of the questions raised that day.  His delegation viewed the draft recommendations as creating no new obligations for the provision of data, but rather as saying merely that summary trade statistics would be desirable.  He understood this to mean that it was up to delegations to decide what they would provide.  To say trade statistics would be desirable seemed simply to be a sensible attempt to have the Committee provided with information that would enable it to fulfil its mandate with respect to systemic implications of RTAs for the multilateral system.  Again, this did not create any obligation and did not entail double-dipping.  Annex III merely said that information provided to the CTD would also be available to the CRTA.  This information would help the Committee fulfil its mandate to consider the systemic implications - a mandate the Committee had been quite slow to fulfil, despite the efforts of the Chairman.  In the past the Committee had found itself bogged down in procedural issues which had prevented it from making progress in considering systemic implications.  Of course delegations had every right to say what they wished to, and reporting was an important issue.  His delegation, however, would be seriously concerned if this Session went by, and, as a result of procedural discussion, the Committee was unable to have the important discussion it ought to on systemic issues.

26.
The representative of the European Communities said his delegation shared the views expressed just now by the representatives of the United States and Australia.  Because the EC was likely to be the biggest user of the reporting procedures, it found it disconcerting that an otherwise sensible exchange on how to make the obligation work (which was what the terms of reference called for) should develop into such a prolonged and arcane debate.  The question the Committee had been given was “to consider how the required reporting on the operation of such agreements should be carried out and to make appropriate recommendations to the relevant body”; as the United States delegate had said, “such agreements” included agreements notified to all three bodies (i.e. the CTG, the CTS and the CTD).  It seemed that the draft recommendations were appropriate, subject to the point he made earlier about the need to look at the schedule of agreements reporting and to make sure Members knew what the consequences would be in operational terms.  After all, the Committee had had lengthy discussions. He recalled one entire afternoon which had been spent usefully looking at the purpose of the exercise, which in the end was said to be promoting transparency and contributing to the wider work of the Committee.  It was not an invitation to self-incrimination.  The Committee should avoid reopening issues it had already resolved.  The texts of the recommendations were nearly right. He was glad that others had raised the point about the TPRM because his delegation was of the view that it was there that the EC as a WTO Member reported at considerable length, on a biennial basis, on the operation of every aspect of its commercial policy and many other policies as well.

27.
The representative of Japan noted that the Committee’s terms of reference as agreed by the General Council mandated it to consider reporting, and the draft texts represented the results of the work so far conducted in this respect.  As he had said, his delegation was compromising in the spirit of consensus, with the condition that the Committee could review the recommendations in the future.  Regarding the point on duplication of information, there did not seem to be duplication, as the language stipulating that the information would also be available to the CRTA meant that either delegations or the Secretariat could remind the Committee about documentation in other bodies.  There was no additional burden.  Enhancing transparency would benefit all Members, including developing countries.  Each country had an interest in knowing what was happening in other regions.  For example, in Asia there were many developing countries, and all countries were interested in knowing what was happening there.  He noted that the processes of the TPRM and CRTA differed.  The cycles were different, with most Members submitting TPRM information once every six years; also, the TPRM was the forum for discussing all areas of trade, whereas the CRTA focused on RTAs.

28.
The Chairman said the discussion evidenced why the draft recommendations were drafted as they had been and revealed that a text would only be agreeable if it were like the proposed text.  Also, there had been much discussion on the meaning of Annex III, paragraph 1, which said:  “Such information will also be available to the Committee on Regional Trade Agreements, as an input to the Committee’s work under item 1(d) of its terms of reference”.  Delegations should not regard the text as threatening.  The only reference was to this information being used under item 1(d) of the Committee’s terms of reference, that being the part that dealt with the systemic aspects of the Committee’s work, and not the part dealing with the examination of agreements.  There had been some discussion about statistics, and he wished to note that footnote one in the Annexes referred to the decision by the General Council on the IDB.  He recalled that the Committee’s taking a decision this Session on the recommendations would not make them operational; the CRTA decision would essentially be a procedural one, to convey the recommendations to each of the other bodies in question, and those bodies would then have to consider the matter and decide whether they wished to adopt the procedures recommended by the CRTA.  It did seem from the discussion that the Committee was approaching agreement on this matter, though there were a couple outstanding issues.  Delegations might wish to have discussions among themselves.  He suggested that the Committee aim to take a decision on this issue on the last day of the Session.  The following were issues the Committee still needed to reflect on:  There was the proposal by the Japanese delegation to include in the recommendations the idea of a subsequent review of the recommendations in the light of experience; here he would point out that it would be the CTG, the CTS and the CTD which would be taking the decisions about this matter, so he questioned whether the Committee really wanted to recommend that those other bodies consider whether the CRTA could make recommendations.  The Committee’s terms of reference offered considerable scope for the Committee to make further recommendations, including as a result of its work on the systemic implications under item 1(d) and in its Annual Reports to the General Council.  Other points to reflect on were those made by the EC representative: In the case of scheduling, he said that RTAs which had been notified could be itemized to give a sense of what reporting would be needed, but noted that the Committee was not envisaging in these decisions a specific discussion of the reports but rather the possibility of their being used in the context of the Committee’s work.  Scheduling did not entail meeting times, but rather the timing for delegations to report on RTAs.  Delegations were no doubt specifically aware of the agreements to which they were party and what their own requirements might be.

29.
The representative of Mexico said his delegation had come to this meeting ready to accept the draft recommendations.  However, after having heard diverse comments from delegations with which Mexico already had RTAs and with whom it would have to work to carry out the reporting as recommended, his delegation was no longer as certain as it had been.  There was merit in the comments by the delegations of Colombia, Morocco, Uruguay and others on Annex III.  Because the Committee would return to the issue at the end of the Session, his delegation would use the time to reflect further.

30.
The representative of New Zealand said the Committee needed to acknowledge that there had been a long debate on the issue of reporting.  The debate seemed always to be reignited when details were discussed, which is an indication of why the straightforward draft recommendations read as they did.  Paragraph 1 of the various Annexes seemed simply to be a house-keeping matter that would make it clear that the information could be used in the discussion on systemic issues.  If consensus were possible that day, his delegation would be willing to go along with it.

31.
The representative of Colombia said that, after having listened to the interventions and the Chairman’s summary, his delegation wished to stress a point that perhaps had been overlooked.  His delegation would like the text of Annex III, if possible, to follow the wording of the Enabling Clause.

32.
The Chairman agreed that this was another point to take into consideration.

33.
The representative of Egypt said that if the reference in Annex III, paragraph 1, to "as an input to the Committee’s work under item 1(d) of its terms of reference” meant that the information would be used for the Committee’s systemic work, and not for the purpose of examinations and making recommendations, his delegation could join the consensus.

34.
The representative of Argentina said that, in addition to what had just been recommended by the representative of Colombia, his delegation would suggest that, in paragraph 2 of Annex III, where it said “recommends in the context of item 1(d) that the Committee on Trade and Development adopt the following procedures”, the word "consider" be substituted for “adopt” because “adopt” had a mandatory connotation.  If this would be done, the Committee could conclude its discussion.  For the record, he wished to note that the question that his delegation put forth had not yet been answered: would this be mandatory for the agreements covered by Article XXIV and not mandatory for those covered by the Enabling Clause?  It should be made clear that the level of obligations would not be increased.  If the Committee needed to continue this discussion for a number of weeks and for years to come, his delegation would make its contribution there, too.

35.
The representative of Australia said that the discussion had already gone on for weeks and months and years.  The long-standing inability of the Committee to fulfil its mandate was of serious concern to many delegations.  He also queried why the Committee would ever want to send a draft recommendation to another Committee if it were not proposing that the recommendation be adopted.  The Committee had a choice:  It could agree that the recommendations would be referred to the other bodies which could decide whether to adopt them, or, if it could not agree to send the recommendations to other bodies, it could indicate that it was unable to fulfil one of the items in its terms of reference.

36.
The representative of Argentina contended that the CRTA was subordinate to the CTD.  The substantive point was that if the Committee in its systemic discussion wished to refer to statistical information on a regional agreement, it could go to the IDB and obtain the information.  If, however, the recommendations entailed a notification to the Committee, that would be an additional obligation which his delegation was not willing to accept.  He said he could give a dozen examples of the same point arising in other WTO bodies.  In other contexts Members were not willing to increase their degree of obligations, so he did not understand why it was being asked that the Committee adopt a methodology that would do this.  If for systemic reasons a delegation wished to discuss a specific agreement, information could easily be obtained from the IDB, as the United States representative had said.  His delegation did not want to create a new obligation.

37.
The Chairman said he would conduct consultations in this regard and encouraged delegations to reflect on the discussion.  He hoped the Committee would be able to reach an agreement on the matter by the end of the Session, so it could then transmit the draft decisions to the other bodies for consideration.

38.
At a subsequent meeting in the Session, the Chairman returned to the issue of reporting.  He said he would first take up the matter of changes to the text of the draft recommendations and then would turn to the question of submitting the Annexes to the relevant WTO bodies.  On the basis of what he had heard, he would mainly suggest changes in the wording of Annex III, to make it closer to the language of the Enabling Clause.  He thus suggested deleting all references to "preferential arrangements" and, on the second line in the first paragraph, referring to "regional or global arrangements entered into amongst developing countries for the mutual reduction/elimination of tariffs and of non-tariff measures", language which came from paragraph 2(c) of the Enabling Clause.  The wording might also be changed in other Annexes, for consistency reasons.  One aspect the Japanese delegation had wanted to see addressed in the text concerned the possibility of the CRTA reviewing the recommendations at a later date in the light of experience.  Rather than including this in the text, he would suggest that the Chairman of the CRTA convey these recommendations to the appropriate body with a covering note, or an introductory statement.  One thing that might be included there would be the idea raised by the Japanese delegation that the CRTA should keep this question under some sort of review, such as:  “The Committee on Regional Trade Agreements may submit further recommendations in the light of the experience gathered in implementing the recommended procedures.”  This wording would not be engaging anyone, but rather would simply be a statement that this was a possibility.  This possibility was well within the Committee’s terms of reference, but it could be simply noted for the information of delegations and different WTO bodies.  He then asked if the texts of the draft recommendations with the proposed changes would be acceptable to the Committee.

39.
The Committee adopted  the draft recommendations.

40.
The Chairman then invited delegations to comment on how the recommendations would be conveyed to the relevant bodies.

41.
The representative of the European Communities said that before the texts went forward, it was important to have a clear understanding of how the recommendations would be put into effect, assuming the CTG, the CTS and the CTD adopted them.  The general point was to understand what an eventual program of reporting might look like.  His delegation was a major user of Article XXIV and, having a large number of agreements potentially subject to reporting obligations, needed to understand how implementation would work.  Reporting was an exercise that was intended to be different and distinct from the process of the examination of notified agreements.  It seemed appropriate to suggest as a matter of practical understanding that the process of reporting should be something that began after the completion of the examination process.  It would be wrong for a reporting obligation to operate in parallel and alongside the examination exercise.  Before the agreed recommendations went forward, perhaps it would be possible to have some understanding of what the universe of agreements would look like where the examination process had been completed for the relevant period of time.  That would be the guiding principle which his delegation would propose as the underlying basis to the Committee’s approach to scheduling the work.  It also seemed appropriate to agree within the context of the CRTA to an approximate order in which reports might be expected.  This would be helpful in terms of programming work for those having to prepare the reports.

42.
With reference to the EC representative’s point that it did not make sense to have reporting going on at the same time that the examination process was still under way, the Chairman said that it was unlikely that this issue would be resolved this Session, as delegations would likely want time to reflect on the matter.  He then said that to date there were 67 RTAs notified under GATT Article XXIV which were in force, and, of those, 42 were currently under examination in the Committee.  If the Committee were as a general rule to interpret the Understanding on the Interpretation of Article XXIV of GATT 1994 (the Understanding) to mean biennial reporting, one possibility was  that two years after the adoption of the report on the examination of an agreement, the first periodic report would be due.  In such a case, it would be necessary to think of some way of scheduling reporting on the 25 RTAs which underwent examination by GATT working parties prior to the coming into force of the WTO.  There would be subsequent reports which would fall due on a two-year basis.  He suggested that the Secretariat could circulate to Members a note detailing those possibilities.

43.
The representative of the European Communities said that what the Chairman had outlined seemed an appropriate way forward.  Another matter was the question of the position of the EC itself (not its agreements with third countries) in the reporting exercise.  Though the EC enlarged through a process which was clearly one of regional integration, the EC itself was a Member of the WTO and was itself nothing like an RTA.  Therefore, it did not seem appropriate for the EC to report upon itself in terms of its continued existence; no other WTO Member was in a position of having to do so, and this would seem to go much wider than the effective operation of the WTO rules on RTAs.  It was also worth recalling that the EC reported on its trade policy every two years in the TPRM cycle, which was a lengthy, complex, comprehensive and detailed process.  So there was already a great deal of transparency in the way that the EC’s external commercial policies, as well as just about every other aspect of its economic policies, were operating.  At the same time, the obligations which Members had accepted in the WTO Agreements stood as they were, and his delegation was fully committed to discharging those obligations.  Taking all these factors together, in discharging its obligations, including the reporting obligations, the EC would want to do so in a way which took account of the qualitative difference between the EC and other RTAs to which the obligation applied.  In responding to the note which would be circulated on the schedule of reporting, his delegation would indicate how the EC, taking account of the qualitative difference, would propose to meet the particular obligations which were being considered.  This would be a way of addressing concerns of the EC without asking for obligations to be varied for it.

44.
The representative of Japan said he understood the EC delegation’s point that this was a special situation in that the EC’s trade policy was to be reviewed every two years and in that the reporting obligation was also on a biennial basis.  On the other hand, Canada, Japan and the United States also faced the two-year TPRM obligation, and in that setting it seemed that when RTAs were discussed, the Member being reviewed simply referred to the CRTA and sometimes avoided answering questions.  He would consult with his capital.

45.
The representative of the United States said it was important that the EC delegation had stated it was not seeking an exemption from the reporting requirement but was merely trying to determine how, in view of circumstances, it might best address the requirement.  It seemed reasonable to make some sort of accommodation in view of the facts.  Her delegation looked forward to receiving the Secretariat note on scheduling.  It might be worthwhile to have some flexibility in the schedule to harmonize reporting for similar agreements (e.g., some of the EFTA agreements).

46.
The Chairman said perhaps this would be a good subject for future informal consultations.

47.
The representative of Hong Kong, China said her delegation shared the observation by the representative of Japan regarding what happened in the TPRM.  Her delegation would need to reflect on the point made by the EC representative.

48.
The representative of Canada said his delegation understood that the EC was a particular case; at the same time, however, it was important to note that the TPRM and biennial reporting were two separate obligations and involved two separate processes.  His delegation would be open to looking at how these two obligations could be discharged in the most efficient way in achieving the basic transparency goals underlying them, but the two obligations needed to be kept separate and fulfilled by the EC.  The Membership could work on the modalities for discharging the obligations.  His delegation welcomed the concluding remark by the EC representative that his delegation did not dispute that these two obligations needed to be fulfilled.

49.
The representative of Australia said her delegation also understood that this was a particular case.  Her delegation would need to look at the matter more carefully when the EC provided more information on the idea.  Her delegation, too, was pleased to see that the EC delegation viewed the reporting obligation as something it wished to fulfil, but also shared the observations of the Japanese delegation about the TRPM.  Her delegation was willing to discuss how this obligation could be discharged.

50.
The representative of Korea said his delegation found merit in continuing to review the EC itself because the EC was approaching monetary union.  There was merit in seeing the effects of the accomplishment of the monetary union process and other aspects of integration.

51.
The Chairman recalled that the Committee was not trying to conclude the discussion on the modalities for conveying the agreed recommendations;  neither was it trying to reach a final conclusion on exactly how it would take up its work.  The discussion had been useful and had given delegations an opportunity to hear what some of the issues were that still needed to be addressed, and there seemed to be a positive spirit in terms of finding a practical but fair way to deal with these matters.

C.
Systemic Implications of Agreements and Initiatives for the Multilateral Trading System and the Relationship Between Them
52.
Turning to item C of the Agenda, the Chairman said that, as indicated in the fax he had sent to delegations on 6 February, discussion today would take place in line with the "three-pronged approach" for the Committee's work programme for systemic issues, as set out at its Thirteenth Session.  He recalled that this approach entailed a legal analysis of relevant WTO provisions, horizontal comparisons of RTAs, and a debate on the context and economic aspects of RTAs.  During the past two Sessions, attention had been fixed on the "legal analysis" component of the Committee's three-pronged approach as the Committee probed into the issues of "other regulations of commerce" (with its sub-topics) and "substantially all the trade".  Because there was interest in devoting more time to these discussions, it seemed worthwhile at this Session to afford delegations the opportunity to express further views on these different topics.  In the discussion of "other regulations of commerce", he would encourage delegates to follow the structure of the four sub-topics set out previously, which comprised the following:  the relationship between the different parts of Article XXIV, in particular paragraphs 4, 5 and 8; the relationship between Article XXIV and other GATT/WTO provisions; identification and analysis of measures or regulations covered by the term "other regulations of commerce"; and the difference between free-trade areas (FTAs) and customs unions.  The Committee would also continue discussing aspects of "substantially all the trade".  He noted that, as requested last Session, the Secretariat had prepared and distributed documents WT/REG/W/17/Rev.1 and WT/REG/W/21/Rev.1 to elaborate on the Uruguay Round drafting history of the issues being discussed.  He also called attention to the submissions by the Hong Kong, China delegation (WT/REG/W/19), the Australian delegation (WT/REG/W/22) and the Japanese delegation (informal paper dated 4 December 1997, distributed at the Fifteenth Session).

53.
The Chairman noted that, once the Committee had delved deeper into the issues in front of it and rounded out its previous two discussions, in closing the day's discussion under this Agenda item, he would return to the question of what the Committee's next steps should be and open the floor for a brief discussion on that matter.

I.
"Other regulations of commerce"

54.
The representative of Turkey thanked the Secretariat for the most recent background paper.  Like the previous papers, this one was helpful in providing a wide perspective to the analysis of systemic issues in general.  A customs union, by the distinct feature of its existence, aimed at establishing free circulation of goods between its contracting parties.  Its objective was more than just facilitating trade between partners through mutual elimination of barriers.  In accordance with Article XXIV:8(a)(ii), it required partners to adopt substantially the same common commercial policy measures and common customs tariffs against third countries.  Accordingly, the scope of the common trade policy jointly adopted as a result of the customs union might be so comprehensive that not every single trade policy measure adopted in respect of the formation of a customs union might be trade promoting.  The important point would be the overall picture.  In fact, Article XXIV:5(a) corroborated this argument, stating that a customs union had to abide by the principle that the duties and other regulations of commerce imposed at the institution of any such union was not on the whole to be higher or more restrictive than prior to the formation of such a union.  The wording “on the whole” had key meaning here:  the impact of a customs union on third countries would have to be considered on the whole.  Accordingly, when the Committee tried to assess the impact of a customs union on third countries, it had to look at the total picture to see whether the market accessibility of the Members of  the customs union had increased or not as a result.  Since it was rather difficult to quantify the incidence of other regulations of commerce, a case-by-case examination became necessary to make an overall assessment.  It was the view of his delegation that other regulations of commerce had broad coverage and referred to measures applied in connection with importation and exportation;  in other words, without aligning external trade policies of the partners, a customs union could not function properly.  Otherwise, it would result in diversion of trade, which in turn would undermine free circulation of goods between the parties, which would be contrary to the essence of a customs union.  Also with respect to the differences between an FTA and a customs union, he noted that parties to an FTA, while lowering trade barriers between each other, were under no obligation to adopt a substantially common trade policy or to apply common tariff rates against third countries.  In fact, Article XXIV:5(b), which dealt with an FTA in respect of duties and other regulations of commerce with third countries, stated that the duties and other regulations of commerce could not be higher or more restrictive than prior to the formation of an FTA.  What was notable here was that, unlike a customs union, the duties and other regulations of commerce, as far as third countries were concerned, were required in all cases not to be higher or more restrictive than prior to the formation of the FTA.  However, in the case of a customs union, Article XXIV:5(a) recognized some flexibility by stating that duties and other regulations of commerce were not to be higher or more restrictive on the whole.  Also needing emphasis was the distinction between an FTA and a customs union as far as the concept of free circulation of goods was concerned.  For instance, since the entry into force of the EC-Turkey Customs Union on 1 January 1996, textiles and clothing products from third countries had been circulating freely between Turkey and the EC.  The maintenance by Turkey of a different import regime for such products from the EC would only be possible if free circulation were suspended and preferential origin rules, accompanied by border checks, were reintroduced.  In practice, this would correspond with the definition of an FTA but would be entirely in contradiction with that of a customs union.

55.
The representative of the United States said that the Committee had in the past discussed the issue of what a customs union had to maintain in terms of a common trade policy.  Delegations might have different views on what it meant precisely, but the heart of the issue raised by the delegation of Turkey was whether a Member was allowed to impose new barriers as a result of joining a customs union.  She would argue that the safest approach would be to take the "lowest common denominator", in other words, for the party that had the restrictive measures to drop them.  Then there would be no question of consistency.  If a Member imposed new quantitative restrictions as part of joining a customs union, it seemed that Member could be judged to have raised barriers against third parties.  Perhaps a larger issue was that, at least with respect to Article XXIV, which had historically dealt with tariffs, it was fairly easy to calculate whether the level of tariffs was on the whole higher or was individually higher; but Members had less experience and expertise in assessing whether a non-tariff measure was higher or more restrictive, or what the actual effect was.  The Understanding recognized regarding Article XXIV:5 that it was more difficult to quantify such measures and that they needed to be looked at individually.  The argument of the Turkish delegation seemed somewhat untenable.

56.
The representative of Canada said that the Committee had already devoted much time to discussion of “other regulations of commerce” from a legal perspective.  Reading the minutes of the last Session gave his delegation the sense that all the basic points had been voiced.  In fact, it was apparent that there was no agreed definition of what the concept included.  In some instances the term was viewed as including border facilitation measures when considering the concept in light of Article XXIV:5.  Then there was also the need to consider the term “other restrictive regulations of commerce” in Article XXIV:8.  Perhaps there was an overlap between the two, but so far no suggested definition satisfied all Members.  There was also a measurement issue:  it was always more difficult to assess the trade impact of a non-tariff measure.  Nevertheless the concept was central to Article XXIV and central to trade liberalization, so the term should be understood.  It seemed at this stage that the best way for the Committee to move forward in its discussion would be to gather as much information as possible from existing RTAs, as to what were the types of measures, disciplines or instruments dealing with “other regulations of commerce” found in various RTAs.  Perhaps that would provide an inventory of all the measures the Committee would want to assess with respect to Article XXIV.  His delegation saw merit in having such an information base, since looking at the term in a vacuum with the legal approach seemed to leave the Committee at a loss, due to the lack of agreed definition.  The Committee should cast its net as broad as possible and do a compilation of what existed in various RTAs, looking at commonalities and differences.  Perhaps the Committee would need to take into account the differences between customs unions and FTAs because the breadth of the liberalization might not be the same between these two types of RTAs.  In doing such an inventory, the Committee could attempt to do a taxonomy to identify elements for assessing the degree to which the regulations had a bearing on the liberalization undertaken at the regional level and perhaps later at the multilateral level.  The discussion could thus proceed with a larger information base than the Committee currently had.  It seemed sensible to look at the picture of RTAs to try to assess in the practical world what were the disciplines and instruments dealt with in RTAs today, showing how the RTAs affected each other and how they interacted with the multilateral trading system.  The Standard Format listed a number of trade instruments which could provide the framework for categorizing all of the existing measures.

57. 
The representative of Hong Kong, China said it was his understanding that discussion under this agenda item was intended to focus on systemic implications, in particular with respect to two particular terms.  One question was whether “other regulations of commerce” and “substantially all the trade” entailed two requirements in parallel, where both had to be met individually, or whether they could be combined, with the implication that certain benefits involved in one particular element might offset certain deficiencies in the other.  He recalled in this regard that his delegation had set out its views, as accurately reflected in paragraph 22 in WT/REG/M/15.  These views were based on the ordinary meaning of the words, which was a fundamental way to interpret the terms of an international instrument.  If the argument was now being advanced that, because of the appearance of the words “on the whole”, the two elements of tariffs and other regulations of commerce were to be lumped together - if that argument prevailed, one would want to look at Article XXIV:5(b), where in addressing FTAs, the term “on the whole” did not appear.  The Understanding addressed the evaluation under Article XXIV:5(a) and included two assessments.  First, there was the assessment of tariffs.  Then, there was another assessment:  “It is recognized that for the purpose of the overall assessment of the incidence of other regulations of commerce for which quantification and aggregation are difficult, the examination of individual measures, regulations, products covered and trade flows affected may be required."  The two elements were two separate requirements, with compliance required for each.

58.
The representative of the European Communities recalled his delegation’s view of the workings of Article XXIV.  Paragraph 8 contained the internal definitions or tests which parties forming a customs union or an FTA had to meet in order to benefit from the general derogation contained in the opening sentence of Article XXIV:5, whereas separately paragraph 5(a) and (b) dealt with the relations between the partners to a preferential agreement and third parties.  This structure seemed to hold up well in the debate.  He supported the final point in the intervention by the Hong Kong, China representative, i.e. that duties and other regulations of commerce were separate.  Also, an important and often overlooked word relating to FTAs in Article XXIV:5(b) was the word “each”, indicating that the tests contained in that provision with respect to FTAs applied to each of the constituent territories.  This had bearing on the Committee’s examination reports.  Regarding “other regulations of commerce” and the sub-topic of the relationship between Article XXIV and other WTO provisions, he said the Canadian point was helpful in highlighting that the Committee was fundamentally dealing with questions of fact.  The Secretariat’s papers on the drafting history demonstrated the conclusion that attempts at generalized definitions of “other regulations of commerce” were unlikely to be any more successful than the phrase “other regulations of commerce” itself.  Attempts to paraphrase the provisions of Article XXIV would not necessarily help the Committee understand its meaning or application any better than the language it contained.  Paragraph 5(a) and (b) contained the respective use of the words “imposed” and “maintained”, which his delegation would argue referred to determinations or questions of fact, to which the rule in the respective sub-paragraph was to be applied.  This lent strength to the Canadian suggestion that the next sensible step in the debate was to develop some sort of broad, factual list or taxonomy of the measures actually addressed by RTAs.  That would be a helpful step, though it probably would not be exhaustive or comprehensive because, particularly in the case of FTAs, the coverage of other regulations of commerce maintained in each of the constituent territories might well extend to measures which were not made subject to the agreement in question.  The Committee might thus need to extend beyond the scope of what was covered by individual agreements if such a factual survey were ultimately to be useful.  This highlighted one of the key definitional differences between customs unions and FTAs:  as the Article XXIV:8(a) headnote said, “A customs union shall be understood to mean the substitution of a single customs territory for two or more customs territories...”  That concept of substitution had been important in other parts of the Committee’s debate and would provide one of the important distinguishing features between the concept “other regulations of commerce” in the context of a customs union, as opposed to what might be the more wide-ranging examination which the Committee was obliged to undertake in respect of the other regulations of commerce maintained in each of the constituent territories to an FTA.  All this supported the Canadian proposal as a useful first step, grounding the debate in facts and moving away from the less successful paraphrasing approach taken in the past.  It was also worth recalling that a similar approach to the question of “other restrictive regulations of commerce” as set out in Article XXIV:8(a) and (b) would yield a different result.  It might well be sensible to consider undertaking the same exercise, but it was a different phrase with a different meaning.  One was part of the internal test which had to be met to benefit from the derogation, and the other was a more wide-ranging obligation, affecting the position of third parties.  That was also one of the areas in which the distinctions drawn between paragraphs 5 and 8 were likely to be further highlighted.  Finally, with reference to the Chairman’s introductory remarks concerning the three-pronged approach the Committee had decided to follow, he said the Canadian proposal was good in that it seemed to bring together at least two of the prongs.

59.
The representative of Japan referred to the point made by the delegation of Turkey concerning the words “on the whole” and said the Committee needed to be careful to have the correct understanding here.  Parties to a customs union did not by virtue of their joining the customs union automatically have the right to raise barriers against third parties as long as they did not do so on the whole.  Reference had to be made to other provisions, in particular the principle of most-favoured nation (MFN) treatment and Article XXIV:4.  His delegation supported the argument put forth by the Hong Kong, China delegation that the phrase “shall not on the whole be higher or more restrictive” warranted treating duties and other regulations of commerce separately.  Regarding the Canadian proposal, his delegation supported the idea and was of the view that it was important first to grasp reality in order to see improved relations between RTAs and the multilateral trading system for a better world.  Yes, the Secretariat should be asked to prepare a paper on coverage of the term “other regulations of commerce”, in line with the Canadian proposal regarding the horizontal, comparative approach.

60.
The representative of India said in the last meeting the Committee had had a fruitful and substantive discussion of the issue “other regulations of commerce”.  A number of issues relating to Article XXIV had been amplified.  In this context his delegation was grateful to the Secretariat for its compilation regarding "other regulations of commerce".  In the context of the intervention made that day by the Turkish delegation, he wished briefly to revisit some of the provisions of Article XXIV.  First, his delegation wished to call attention to paragraph 4, which was the basic paragraph highlighting the purpose and objective of RTAs.  This was perhaps one of the most important provisions of Article XXIV as it provided the broad guidelines under which other provisions of the Article should be interpreted.  It was clear from this paragraph that while the objective of all RTAs was to facilitate trade between the constituent territories, it was at the same time provided that those regional arrangements should not in any way raise barriers to trade with Members who were not parties to the RTA.  In this context his delegation did not see the logic of the argument put forth by the delegation of Turkey:  the provisions of Article XXIV did not justify imposing a more trade restrictive regime vis-à-vis third countries after the formation of a customs union.  In fact it was Article XXIV:5 which provided the necessary protection to third parties after a customs union had come into force.  As mentioned by the delegation of Hong Kong, China, if both paragraph 5 and paragraph 8 were looked at together, it was clear that the envisaged protection included not only the duties and other regulations of commerce “maintained” in each of the constituent territories, but also those which might be “imposed” at the institution of any such RTA.  In his delegation’s view, it was necessary that both the duties and other regulations of commerce which might be maintained or imposed after the customs union came into force should not be higher or more restrictive than those prevailing before the customs union.  RTAs should not in any way be used as an excuse for taking any GATT-inconsistent measures.  There was no justification for any Members to take such measures, as there were no grounds for Members to make trade more restrictive for third parties.  As asserted by the delegations of Japan and Hong Kong, China, Members who were otherwise not eligible to take steps such as the introduction of quantitative restrictions or tariff quotas could not simply on the basis of their having entered an RTA become eligible to take these restrictive measures.

61.
The representative of Australia said his delegation supported the suggestion by the Canadian delegation regarding a paper on the regulations that might fall under “other regulations of commerce” and perhaps “other restrictive regulations of commerce”.  This seemed a sensible, pragmatic way of proceeding.  The exercise need not be unduly complicated, as he understood the proposal to entail something in the nature of a listing of all the non-tariff measures covered by RTAs.  Presumably if the Committee started off with the entire universe of such non-tariff measures, it might then have a discussion on those measures which might be captured by “other regulations of commerce” and those which might not.  It seemed sensible to start with a broad list and then reduce it.  On the issue of the meaning of the words “on the whole” in Article XXIV:5(a), as other delegations had said, this was an old question, and Members had had previous discussions on it.  His delegation had nothing new to contribute, other than to say that this seemed to be one of the areas of Article XXIV that left the reader in a quandary:  On the one hand his delegation would agree with the Indian delegation that the rationale of RTAs and of parties entering into them was to liberalize, and it seemed the intent of Article XXIV was to ensure that the position of third parties was protected and that additional trade barriers were not created.  On the other hand, as the Turkish delegation had pointed out, Article XXIV:5(a) contained language that did not appear in Article XXIV:5(b).  The difference was not clear.  The delegation of Turkey seemed to be suggesting a case-by-case examination; however, the history of RTAs in the GATT/WTO showed that if there were no agreement on what the words meant, case-by-case examinations would be inconclusive.  There were various ways of dealing with the ambiguities, including by agreement and also by jurisprudence, which was lacking in this area.  It was not clear that there was much to be gained in further legal analysis by the Committee; perhaps what the Committee should be doing instead was suggesting a range of possible ways to deal with the problem.

62.
The representative of Argentina said the Committee was not a legislative body but rather was a procedural body.  The terms of reference were clear: the Committee was to discuss procedures, not new rules as such.  This was important to bear in mind when there were tendencies to go farther than this.  His delegation could support the proposal presented by the Canadian representative, but a question to consider was what the Committee planned to do with the information it would gather, i.e. what methodology would be applied?  This would bring the Committee back to square one.  As the delegate of Australia had just said, if Members had not been able to arrive at a common understanding of terms when it had been the time and place to negotiate those rules, it was unlikely the Committee would be able to do much better.  His delegation could not argue against having a table, but it wished to know in advance what would be the methodology used for assessing that table.  What did the Committee plan to do once the Secretariat would be in a position to present the outcome of this exercise?  Document WT/REG/17/Rev.1 served to set out a factual account of the elements of the discussion.  The account showed that for various reasons, the negotiating history since 1947 revealed an inability to move farther.  Why then should the Committee think that it might be able to go farther, when it was not even supposed to be a legislative body?  The Committee always came around to this point.  If the Membership wished to go further, it needed to reflect on procedures, and not implicitly through procedures reflect on the possibility of making new legislation.  For this reason, he could support what the EC representative had said, i.e. that Article XXIV:8 was essentially a domestic procedure for complying with the rules, either in a customs union or in an FTA.  He noted that by definition Article XXIV was a legal departure from Article I, and debating this point would only block progress in the Committee.  If the Committee had a reasonable and rational discussion of what it intended to do with the proposed horizontal comparisons table, then his delegation could go along with it.

63.
The representative of the European Communities asked the delegations of Japan and India to clarify the point made regarding the phrase “on the whole”in Article XXIV:5(a).  The phrase “on the whole” with respect to a customs union was clearly significant, otherwise it would not have been included in the drafting.  It had to have meaning, both in terms of the application of the test to all of the parties to the customs union in question, and also in terms of the other regulations of commerce being assessed.  It seemed the Japanese delegate had been asserting that the phrase “on the whole” did not mean “on the whole”, which could not be correct.  He had also been struck by some points made by the Indian delegate in respect of Article XXIV:4.  The Committee had had a long and seemingly fruitful discussion about this paragraph at a previous meeting, but the question explored then was whether that paragraph could be used to support arguments related to trade creation and trade diversion.  The phrase “not to raise barriers” seemed to be at the heart of the point which was being made now.  It seemed to him that the question came down to the following:  Should the phrase “not to raise barriers” be interpreted to mean “not to raise any barrier”?  If that were the case, it was difficult to see how Article XXIV:6 fit in, because that paragraph dealt with the raising of duties, which was a circumstance envisaged in the way the Article operated.  It seemed therefore appropriate to view the phrase “not to raise barriers” as intended to refer to the raising of barriers on the whole, in respect of a customs union at least.  Perhaps a separate interpretation was needed in respect of an FTA, but in respect of a customs union Article XXIV:6 seemed to envisage, both in theory and in subsequent practice, the possibility of at least one sort of barrier being raised, so it was difficult to imagine that the phrase “not to raise barriers” should actually be interpreted as “not to raise any barrier”.

64.
The representative of Japan said that, regarding the difference between Article XXIV paragraphs 4 and 5, his delegation did not agree with the contention by the EC representative that paragraph 5 was the elaboration of paragraph 4.  Paragraph 4 did not equal paragraph 5.  When Members considered the meaning of the phrase “on the whole”, they also had to consider the meaning of Article XXIV:4, which was the guiding principle.  Members of a customs union could raise some duties or barriers, but the Committee needed to consider some hierarchy between Article XXIV and other Articles, especially Article I, i.e. the non-discrimination or MFN principle, which his delegation considered to be above other Articles.  Article XXIV was a derogation.  His delegation was concerned about the idea of Article XXIV being considered as a “legal departure” from Article I, which was the most important principle of the WTO;  Article XXIV was rather an exception to it.  Article XXIV:5 should thus be viewed narrowly, in the context of the WTO Agreement as a whole.  Regarding the raising of barriers, his delegation’s paper of 4 December 1997 argued that it would not be appropriate to understand that members of RTAs were granted, just because of joining the RTA, the right to apply restrictive measures against third countries, including quantitative import restrictions, or other non-tariff measures, e.g., licensing, rules of origin, etc.  “Other regulations of commerce” itself was unclear, and any raising of barriers in the form of other regulations of commerce should be done cautiously.  The RTA parties did not have an automatic right to raise non-tariff barriers.  The raising of barriers should not be construed as a right.  Therefore, the meaning of “on the whole” should be understood carefully, in the context of the whole picture of the WTO Agreement.

65.
The representative of India said the response by the representative of Japan had answered in large part the question by the EC representative.  There had been an excellent discussion at the previous Session regarding Article XXIV:4.  In his delegation’s view, the last part of paragraph 4 said that constituent members should not raise any new barriers - so it was not a question of raising any barriers but of introducing new barriers.  Though his delegation preferred not to make reference to qualitative terms such as the Preamble or introductory statement, he recalled that the point had been made that, even though Article XXIV:4 did not really specify particular legal rights, it was like a preamble to the whole Article.  So it was in this context that his delegation had referred to the provision.

66.
The representative of Korea said his delegation hoped that, as a result of this long discussion of a systemic issue, Members would be able to devise clear and unambiguous interpretations or determinations of the issues involved to promote consistency of the Committee’s work with the WTO and to promote the effective examination of RTAs.  The basic objective of RTAs had been in two directions: first, to promote intra-regional cooperation and free trade among the parties, and at the same time promoting an expansion of world trade.  This had been the case since the formation of the first RTA and held true in this globalization era.  In this regard, he wished to emphasize the importance of Article XXIV:4 in the Committee’s deliberation.  Regarding the Canadian proposal, he said that the Committee had been bogged down with a legal exercise and needed to find a way to move forward.  While the Committee continued to move forward in its discussion of legal issues, it could collect valuable data on the restrictive measures of RTAs.  So, the proposal to launch an inventory through the Secretariat on non-tariff measures would be extremely useful.  If carefully drafted and prepared, that sort of inventory would be quite useful in promoting the Committee’s discussion.

67.
The representative of Brazil said that as he had been reviewing the good paper by the Secretariat revealing the Uruguay Round drafting history, he had been struck by the fact that Uruguay Round negotiators had grappled with the same problems the Committee was confronting.  The Canadian representative had said at the beginning of the day’s discussion that there was no agreed definition of “other regulations of commerce”, and the United States representative had said the impact of such regulations was difficult to measure.  All this had been recognized during the Uruguay Round discussions, and this was exactly why negotiators had come up with the proposal to consider these effects in individual cases.  So, the Committee was going through something that had been studied and reviewed before, and the rules were the result.  Any Article in the WTO provisions could be interpreted differently, and this was why, if worse came to worse, Members had the dispute settlement system.

68.
The representative of Hong Kong, China supported the interventions by the representatives of India and Japan, especially the point made on the connection between the two sentences in paragraph 4 concerning the relationship of rights of RTA Members and their obligations in regard to third parties.  After considering the EC argument (appearing in paragraph 12 of WT/REG/M/15) that paragraph 4 could be viewed as balancing the two objectives it contained, he had been convinced of the idea that third parties also had legitimate interests.  There was a nuance there, in that what was called for was not a balancing of the two ideas contained in that paragraph, but instead, whereas the first sentence set out what was desirable, the second sentence stipulated what, in pursuing the desirable, RTA parties were not allowed to do - namely, to raise barriers.  Only this interpretation would give meaning to the relationship of Article XXIV and the entire GATT, in particular Article I.  That is, to the extent that the second sentence of paragraph 4 was fulfilled, RTA parties were free to pursue what was stated in the first sentence.  The Committee should not attempt to strike a balance between the two, because the situation was that Members could pursue RTAs allowed in the first sentence provided they observed the requirements of the second sentence.  In the Committee’s deliberations, different words had been used to describe the relationship between Article XXIV and the GATT itself - words such as “derogation”, “deviation” and “departures” had been used.   He would agree with the characterization previously used by the Argentinean representative, i.e. that Article XXIV was an “authorized exception” to the obligation of non-discrimination set out in Article I, so long as it was understood that exception was authorized only if, in forming RTAs, the compatibility requirements under Article XXIV were fully met.  Another point was that, bearing in mind that, it was not for the CRTA to make rules or to legislate, it should be noted that to acknowledge an exception involved a legal implication:  the burden of proof to demonstrate compatibility rested with the party invoking the exception.  If the term “burden of proof” should prove too legalistic for the Committee, the notion could be seen as the obligation of the party seeking to take advantage of the “authorized exception” of Article XXIV to demonstrate that the requirements had been fulfilled.  Finally, his delegation supported the proposal by the Canadian delegation for work to be done by the Secretariat on “other regulations of commerce”.

69.
The representative of New Zealand said the Secretariat’s papers provided a good background for the Committee’s discussion on "other regulations of commerce".  Document WT/REG/W/17/Add.1 was particularly useful in highlighting the need for reaching a better understanding of what was encompassed in the phrase "other regulations of commerce".  Document WT/REG/W/17/Rev.1 on the drafting history of the Article greatly reinforced this point.  It had been stated that during the Uruguay Round there had been attempts to clarify what the term meant; the Committee should not consider the Membership to have completely succeeded in the Uruguay Round by its having concluded that a case-by-case consideration was needed for assessing the incidence of “other regulations of commerce”.  Members had to know what they were considering in a case-by-case situation, and this was the very problem the Committee was still confronting.  To move things forward in a practical way, the Canadian idea seemed appropriate as a useful way of increasing the Committee’s knowledge of issues needing to be addressed before the Committee could develop this better understanding.  His delegation did not view this as a legislative function exercised by the Committee; rather, what the Committee was trying to do was increase its information base so that it might be better prepared to look at whether there was a possibility for coming up with the sort of general understanding that had proved elusive during the Uruguay Round.

70.
The representative of the United States said it seemed that the Committee was conducting the entire Uruguay Round discussion again, with the exception of perhaps the one area that had then been substantially resolved, which was the process of calculating compensation for tariff increases to third parties occurring with the formation of a customs union.  Her delegation wished to react to the rhetorical question put forth by the EC representative regarding Article XXIV:6 and how it worked with paragraph 4.  The Committee had discussed previously how invoking Article XXIV did not grant new rights and at the same time did not impose new obligations, with a few minor notification requirements and so forth.  One point in regard to paragraph 4 which seemed important was the fact that every WTO Member had the right to change its tariff schedule, consistent with the rules of Article XXVIII, and this was not a right that was changed by entering into a customs union.  What Article XXIV:6 did was to change somewhat the rules by which the calculations were made.  If a tariff were raised in the process of breaking the bindings in joining a customs union, this was allowed as long as the provisions of Article XXIV:6 and Article XXVIII were followed and adequate compensation were paid, which was very different than imposing new restrictions on an MFN basis against third parties, separate from whatever rules parties applied internally, in order to grant preferential access to the customs union.  So, it seemed that tariffs did not serve as a particularly good example.  The crux of the issue was how non-tariff measures were handled;  for instance, Article XXIV did not create a right to impose quantitative restrictions on an MFN basis.  The Canadian idea to have an inventory seemed a good proposal.  As far as what the Committee planned to do once it received such a document, she noted that the Committee had spent a good deal of time listing measures that might have systemic effects but that it had not given much attention to the question of what the effects were.  Nor had the Committee given significant attention to looking at types of measures and deciding whether they were really relevant in terms of their systemic impact on the system.  As the Committee conducted examinations, delegations had made points on others’ RTAs, but the Committee had not really engaged in a discussion of whether certain aspects were really relevant to the multilateral trading system or were limited in relevance to the workings of that particular RTA.  For example, there were the multilateral rules in TRIPS;  was "TRIPS plus" something Members wanted to do in FTAs?  Was "sanitary and phytosanitary (SPS) plus" something desirable in an FTA, meaning the parties would have certain scientific rules that applied among each other and other scientific rules applying to MFN trade partners?  Here, the answer was likely "no", but this pointed to the question of whether using the MFN rules was relevant to FTAs - she was not sure that it was, but it seemed this was a discussion the Committee needed to have.  Perhaps having an inventory of what the measures out there were and how they were being implemented would be useful in doing that sort of work.

71.
The representative of Canada took the floor to respond to questions posed by the representative of Argentina.  It was useful to return to the mandate and to what was agreed for the Singapore Ministerial Declaration, which served as a reminder that what the Committee was doing was aiming for a better understanding of Members’ WTO rights and obligations and how they related to Article XXIV and other basic provisions pertaining to RTAs.  It was difficult to say more at this point about what the purpose of the proposed study would be, other than to say that it was in compiling information about the real world that the Committee saw how RTAs interacted and how they could have an impact on Members’ rights and obligations, which was the fundamental purpose of the Committee.  The fact that some of the issues had been addressed during the Uruguay Round should not prevent Members from doing so again.  After all, looking at the matter objectively, over the last eight years the world had changed tremendously.  The vast majority of RTAs had entered into force over the past six or seven years.  So the context under which Members were operating today was vastly different than the one that existed in the mid-1980s.  This deserved attention.  Last summer his delegation had circulated a short non-paper on the idea of horizontal studies, which set out a number of relevant questions which the Committee might look at when considering information in various RTAs.  These would be legitimate questions to ask once the Committee received the compilation, as a way of better understanding how existing WTO rights and obligations could be supported or affected by the increasing use of RTAs, and, conversely, how Members could use RTAs to facilitate greater multilateral liberalization.  These were the two fundamental points pertaining to the Committee’s mandate under item 1(d).  It was always useful to put forward questions such as those posed by the representative of Argentina, but it was also useful to go beyond them and discuss the substantive elements behind them.

72.
The representative of the European Communities wished to clarify some points.  The day’s discussion had gone well, and a number of useful approaches to the question as well as comments of interpretation had emerged which would help the Committee as the debate developed.  His delegation had at the previous Session referred to the balance in Article XXIV:4 between the desirability of increasing freedom of trade through closer integration and the fact that third-party Members also had legitimate interests.  A legitimate interest in this context related either to WTO rights and obligations as they appeared on the face of the Agreements, or to the negotiated balance of benefits which arose under the Agreements.  This was the only way in which that approach to the interpretation of Article XXIV:4 might be developed.  It was worth recalling that the WTO Agreements were a multilaterally negotiated balance of rights and obligations.  It was not a global charter for free trade, and it was important to remember that the rights and obligations and the negotiated balance of benefits lay at the heart of the way the WTO system operated and was intended to operate.  The Committee’s interpretation of Article XXIV needed to be placed against this clear and fundamental background.  With respect to points made in the day’s discussion, he said he was increasingly drawn to the conclusion that the Committee needed to look seriously at the distinction between FTAs and customs unions.  Much of the discussion the Committee had had on the raising of barriers and the phrase “on the whole” concerned customs unions, and implicit in this had been an unasked and unanswered question as to whether the process of substituting one customs territory for two or more as required by Article XXIV:8 was either a right or obligation or both, and to that extent, what place it might rightly occupy within the broader structure of WTO rights and obligations and the negotiated balance of benefits.  This was at the heart of much of the discussion.  Also, the discussion on “other regulations of commerce” had reinforced the case for the factual approach suggested by the Canadian delegation.  This went beyond the negotiated structure of rights and obligations and began to introduce the factual component upon which analysis of the underlying balance of benefits might be drawn, so it was an important step to take.  His delegation was of the view that the next step in the debate had to be to return to the distinction between customs unions and FTAs.

73.
The representative of Argentina clarified that he had not said his delegation would unconditionally support the proposed exercise.  A paper by the Australian delegation, dated 17 November 1997 (WT/REG/W/18), said on page 3 that among the non-tariff measures that should be resisted were those falling under Articles XXI, XIX, etc.  It was incorrect to equate the concept of “restrictions” to “non-tariff measures”, as a technical barrier to trade (TBT) or an SPS measure was a non-tariff measure but was not automatically a restriction.  The Committee thus needed to be more clear about what it was addressing.  Also, if, instead of making a case-by-case approach, the Committee had all the information collected in a table by the Secretariat, he wished to know what the next steps would be.  The next steps would be to draw a conclusion.  How was the Committee to assess whether the overall regulations of trade were more restrictive or less restrictive than in the past?  For example, an Article XXI type measure was more or less restrictive.  If FTA parties wanted to invoke Article XXI, they might each have different concerns.  While all delegations were aware of the need to make progress, to make movement was not necessarily to make progress.  Again he would ask:  What would the Committee do once it had an inventory of the individual regulations summarized in a table?

74.
In response to the Argentinean representative’s reference to his delegation’s paper, the representative of Australia said that his reading of the paper was that in fact his delegation had been suggesting in a pragmatic way that Article XXI was not one of those “other restrictive regulations of commerce” that should be examined, because Article XXI involved rather sensitive matters.

75. 
The representative of Argentina said it was clear that the aim of the paragraph was as the representative of Australia had said.  He then quoted WT/REG/W/18 as reading in part: “Delegations have in the past pointed out that Article XXI is not listed.  In their view, if resort to general exceptions is permitted, there could hardly be a reason why security exceptions should be out of bounds.  But there has always been a recognition that this paragraph applies to matters quite different to those listed in Article XX, and that no WTO Member will give up its right to judge when its essential security interests are involved...”  So to determine exactly if an Article XXI invocation had to be put aside, first Members had to make the assessment recommended by the Australian delegation.

76.
The representative of Hungary said it seemed sometimes the Committee was digressing.  The Committee needed to be sensible enough to admit that Article XXIV:5 was a damage-limiting paragraph.  One could not “impose” a liberalization measure.  It had been foreseen that there was a net price Members had to pay for an RTA to have a trade-creating effect.  The whole paragraph worked to say that RTA parties could create trade in a positive sense toward third parties and on the whole it would be positive, though there were certain prices that might need to be paid.  The words “on the whole” should be read in that context.  There had been an interesting discussion as to whether the duties and other regulations or commerce were parallel or separate obligations.  In his delegation’s view, the fact that paragraph 5 contained the word “higher” and then separately the word “more restrictive” on the one hand, and that there was paragraph 6 on the other hand, meant that the two together might indicate that there were separate obligations.  It would be incorrect to say that an RTA party had no right at all, under any circumstances, to introduce any kind of measure that was not liberalizing.  As had been said, it was important that the Committee’s discussion was grounded in reality.

77.
The Chairman said that, contrary to what he had proposed at the meeting’s outset, the Committee had not waited to discuss its next steps but instead had already been talking about these concerns.  It seemed the Committee had exhausted its debate with respect to the legal aspects of the issues on the table.  Item 1(d) of the Committee’s terms of reference called for the Committee “to consider the systemic implications of such agreements and regional initiatives for the multilateral trading system and the relationship between them and make appropriate recommendations to the General Council”.  This mandate was not for an abstract discussion about the meaning of terms, but rather to relate them to the actual RTAs that existed.  It seemed that the proposal by the Canadian delegation, which had been supported by many delegations, would be faithful to the Committee’s mandate of starting with the agreements and looking at the implications of those agreements for the multilateral trading system, and would also help the Committee enter into the second prong of its “three-pronged approach”, the second prong being very much a comparison of the provisions that could be considered “other regulations of commerce” in the different RTAs.  At this stage, this process did not seem to entail anything with respect to the conclusions that might be drawn.  There seemed to be merit in compiling a listing of the different provisions in RTAs by breaking them down according to the headings of the different regulations of commerce.  The other point that had been suggested for further follow-up was the point made by the EC representative that the Committee should spend more time on the differences between FTAs and customs unions, aspects of which had been addressed in the day’s discussion in looking in particular at Article XXIV:5(a) and (b).  The discussion had been useful and had built on previous discussion, but more fuel was needed to take the discussion further.  The two areas identified in particular were following up on the Canadian proposal and pursuing further discussion of the differences between FTAs and customs unions.

78.
The representative of Argentina said that there was nothing wrong with having more input, but his delegation still wished to know how the Committee intended to proceed once it had the information.  The problem was not collecting the information, but rather introducing that information with a particular methodology.  There was so far no proposal for that methodology on the table.  So as not to "bite its tail", the Committee should deal with this issue now rather than returning to it when starting a new discussion.  If other delegations had a sense of where they wanted to go with the results of the horizontal work, his delegation wished to be apprised of it now.

79.
The Chairman said he was not going to be a proponent of the Canadian proposal, but he did wish to point out that one of the other elements the Committee had agreed should be part of its discussion in examining “other regulations of commerce” was the identification of what was meant by this term.  A pragmatic or illustrative way of doing that would be by looking at precisely what already existed in various RTAs.  What the Committee then would do with the information gathered was a matter for the Members to decide at that point in time.  The fundamental question could be asked as to whether it was worthwhile pursuing anything under item 1(d), but it was hard to see how the Committee might continue consideration of the systemic implications of RTAs for the multilateral trading system if it did not pursue the analysis of systemic issues by looking at what was in the various agreements.  If delegations were uncomfortable proceeding now, the Committee could put off a decision about its next steps.  However, he would encourage the Committee in the course of the meeting to agree on the next steps because the Committee needed to have a sense of direction for delegates to convey to their capitals and to focus on how to contribute to the next phase of work.

80.
The representative of Argentina asked, assuming the Committee introduced the elements presented in the Australian paper (e.g., the steady use of a textiles safeguard by particular Members), if it could agree that this was another regulation of commerce which had implications.  The need for a methodology was analogous to the need for a person to know, when he went to a gas station, whether he was going to use the gasoline to drive or to keep in storage facilities.  If his delegation knew where the Committee was headed, it could lend its support to the proposal; but so far the proponents were not responding with concrete remarks.  It would not help the Committee to have an unselective inventory of information.

81.
The representative of Japan said his delegation preferred that the Committee take a decision this Session so the Secretariat could begin its work.  In order to fulfil item 1(d) of the terms of reference, information would be key.  The Committee had valuable information regarding the drafting history, but it would be helpful to know the reality of what was taking place in the RTAs that were emerging.  The Committee might not know where it would go once it received the information, but without the information it could not go anywhere.  The Committee’s mandate had been given by the General Council and supported by ministers in the Singapore Ministerial Declaration, so the Committee should at least initiate the work to move forward.  The collection should be as broad as possible.  His delegation trusted the Secretariat to begin the work, which the Committee could react to later.

82.
The representative of Canada said the Committee had devoted much time to the procedural question of how to move forward but was having difficulty proceeding on the basis it had set out in the past.  The Committee had agreed to tackle the issues of “other regulations of commerce” and “substantially all the trade” by using the three-pronged approach.  This approach included legal analysis, for which the Secretariat had provided the Committee with useful background material.  It was clear that there was no agreed definition of the concept and that there was a desire to know more about the reality of RTAs.  It had been agreed last year that the Committee would try to compile that information by performing the inventory, or horizontal study, of the various measures in place.  It was only logical to take this step now.  If delegations had other suggestions for advancing the discussion, his delegation would be eager to hear them.  It seemed some delegations were ready to engage in almost a negotiating session - that was not the intention of his delegation, which had always viewed item 1(d) of the Committee’s mandate as involving a broad, policy driven discussion.  But in order to have such a discussion, the Committee needed to have an information base.  So far the Committee had no detailed analysis of what was being covered in RTAs, giving rise to uncertainties, such as the following:  Did RTAs have similar treatment?  Were there different models?  What was the relationship between the various RTAs among themselves?  What was the relationship between the specific provisions of an RTA with comparable provisions of the WTO?  The Committee so far had not yet addressed any of these questions, in large part due to the lack of a broad information base.  The Committee was starting to compile this information, and the legal papers were helpful in this context, but now it would be a useful complement to produce a similar paper based on the reality of the various RTAs.  If this were not the next step forward, perhaps the only alternative was to jump to the conclusions, which he would not advocate in the absence of information.  The specifics of his delegation’s proposal were straightforward:  it was requesting the Secretariat essentially to do a descriptive compilation of measures that were contained in RTAs.  After that, delegations would be free to draw their own conclusions.  There did not, however, need to be any more specific guidance; the Secretariat was competent and had the Committee’s confidence to gather that sort of information, which would be of great use to the Committee’s future debate.

83. 
The representative of the European Communities said he agreed that, if the Committee knew the answers, it would not need to do the work.  This was a process of exploration, where the Committee was trying to proceed cautiously in a process of careful, factual exploration of the issues.  The summary which the Chairman had just advanced seemed appropriate.

84. 
The representative of Australia said he could understand the concerns of the delegation of Argentina that none of the Committee’s work be allowed to prejudice any conclusions the body might reach.  It seemed that nobody knew clearly what was meant by “other regulations of commerce” or “other restrictive regulations of commerce”, so the proposal for a simple, factual listing of all the non-tariff measures in RTAs would at least provide the basis for discussion.  Presumably many measures would appear on such a list, which many Members of the Committee would immediately decide were not to be included in either “other regulations of commerce” or “other restrictive regulations of commerce”.  Still, the Committee needed to start somewhere, and a simple listing thus seemed to be a good, non-prejudicial way to start.

85. 
The representative of Argentina drew the scenario that a particular RTA was scoring high marks in terms of TBT and SPS provisions but was poor in terms of competition rules.  What would be the outcome of this kind of discussion?  How was the Committee going to assess whether overall that particular trade agreement was fairing well?  And how would it use this to enhance the multilateral trading system?

86. 
The representative of Norway said that, as a representative of a Party to an FTA, which had itself entered into numerous FTAs with third parties, he would see no inconvenience in having such a listing of provisions covering “other regulations of commerce” in different RTAs.  On the contrary, this would be extremely useful for the Committee in advancing its work.  As long as what was being suggested was a simple listing of such provisions, his delegation would support the notion and participate in such a debate.

87.
In response to the question raised concerning what judgment might be made about any measures listed in the proposed document, the Chairman  said that this should not be a judgmental exercise or an exercise designed to examine individual RTAs again and making judgments about them, but rather should be an effort to look more broadly at the question of how other regulations of commerce and their use in various RTAs could have an impact, positive or negative, on the multilateral trading system.  When the exercise would be initiated, it should be factual, non-judgmental and completely without prejudice to next steps.  The normal practice was that, if a factual listing was requested by a number of delegations, the Secretariat would then be asked to produce such a paper.  Because in this case there were clearly some concerns about what the exercise might lead to, the Committee should emphasize in requesting the Secretariat to do this compilation that the work was to be non-judgmental and without prejudice to other delegations; he would also propose that the Committee invite the Secretariat to hold an informal, open-ended consultation with delegations to consider the headings that the Secretariat would use in compiling the information.  He suggested that the Committee move on to take up “substantially all the trade".  The representative of Japan said that, because some delegations might object to the inclusion of various items in the listing, the categorization should be left to the Secretariat.  The representative of Morocco suggested the Secretariat could conduct consultations during the course of the week, and on the last day of the Session, the Committee could take up the issue again.  The Chairman responded that the question of urgency was up to Members, and he was simply trying to bring discussion on this issue to a conclusion; he reiterated that this was not a question of taking a decision, as this sort of matter did not require a decision.  When a delegation requested the Secretariat to produce a paper, the request did not require a formal decision of the Committee.

88.
The representative of Argentina said that, while true that a group of delegations could request the Secretariat to produce a paper at any time, the current situation was a different setting, with some delegations trying to have the Secretariat support or advance their positions with the Secretariat having the responsibility of producing a tailor-made kind of paper.  As he had said, if a particular methodology were to be applied to the work, his delegation could support the proposal and there was no need for voting;  but there needed to be a rationale behind the proposal, and this rationale had so far been expressed only in a broad manner.  How, through the collection of information, was the Committee going to meet its goals?  In an earlier intervention he had put forth a few examples making this point, and nobody countered his argument.  His delegation was still waiting to see how “other regulations of commerce” interpreted in the light of Article XXIV and the Understanding could be collected in a way to draw a conclusion related to the systemic implications.  Of course the Committee needed to collect information, but this information had already been collected in the many examinations the Committee had conducted.  Now the Committee was doing the same exercise from the systemic point of view, and for this, the Committee needed a new methodological approach.  If somebody could put forth such an approach, his delegation would be able to endorse it.  Rather than a problem of perception, there was a fundamental disagreement here, and his delegation would not regard as a Secretariat paper a paper produced to advance the views of some Members, no matter how many Members there were.

89.
At a subsequent meeting in the Session, the Chairman returned to the question of the future work which the Committee might undertake.  He requested the representative of Canada to reintroduce his delegation’s proposal.

90.
The representative of Canada said that up until now the Committee’s discussion of “other regulations of commerce” had focused on the legal approach.  Several helpful notes prepared by the Secretariat had shown there were quite varied interpretations of the nature of this concept.  In order to move the discussion forward, it seemed the Committee could avail itself of another part of its three-pronged approach, namely undertaking a horizontal comparative study.  RTAs today covered more than tariffs and many disciplines and trade instruments were being elaborated in various RTAs.  It would be useful for the Committee to have in one single document a listing of what existed in RTAs in terms of non-tariff disciplines or other trade instruments.  His delegation did not wish to see a debate about what could go in that listing at this point, given the fact that the Secretariat papers had revealed that there was no agreed definition on this.  It would be better to look at the reality of what was out there, casting the Committee’s net as broadly as possible to make a simple listing.  This could be done in a fairly concise fashion, with some paraphrasing or regrouping as the Secretariat deemed appropriate.  This would provide the Committee with a sort of taxonomy or checklist of items covered in the various RTAs, and then the Committee could discuss the paper to see what the extent of the coverage was, whether there were differences, what models were being developed at the regional level, etc., which might help the Committee advance the objective of the WTO, which was further multilateral liberalization.  In short, his delegation viewed this proposal as an information gathering piece that could help the Committee in its work under item 1(d) of its mandate, i.e. systemic implications.

91.
The representative of Argentina said that at the previous meeting his delegation had noted difficulties stemming from the fact that, while the proposal might end up yielding interesting results, there was a need for a more precise articulation of what focus would be given to this work and what methodology would be followed in carrying out such an analysis.  His delegation would like to hear the views of others in this regard.  If there were consensus in support of the proposal, his delegation could go along with it so long as the Committee could hold informal consultations while the study was being carried out, so as to understand the methodology used by the Secretariat in dealing with the information.  This would ensure that the study was carried out and would give the opportunity for the Committee to have an exchange of views and work on the question of how it intended to use the information.

92.
The representative of Switzerland said his delegation continued to support the Canadian proposal.  While the proposal would entail a good deal of work, this work was necessary if the Committee wanted to have an overview of the situation.  Subsequently, the Committee would need to develop a working method to enable the Committee to use the information.  As the Argentinean representative had suggested, informal consultations during the course of the study might enable the Committee to develop this method of work.  Regarding the production of the work, perhaps the Secretariat could draw inspiration from some work that had been done, for example work done in the Framework of the Americas, as the Inter-American Development Bank and the Organization of American States had already carried out similar work.  It would be useful for the Committee to have as broad an overview as possible of the various RTA provisions on the subject.

93.
The representative of New Zealand said that his delegation, too, supported the Canadian proposal, which seemed geared toward increasing the amount of raw material on “other regulations of commerce”.  This seemed appropriate given that the Committee was far from reaching conclusions as to what “other regulations of commerce” involved.  He agreed that, as the Committee proceeded with this work, it would need to have informal consultations about whether some things should be categorized as “other regulations of commerce”.  It did seem that at this initial stage the Committee was simply requesting the Secretariat to provide the Committee with an overview of the contents of agreements.  In terms of methodology, all the Secretariat would be doing would be to look at the wording of Article XXIV:5(a), which referred to “duties and other regulations of commerce”;  duties were clearly dealt with in agreements, so the Committee was asking the Secretariat to identify other things dealt with in agreements which might be considered to be “other regulations of commerce”.  Informal consultations should take place after the work had been initiated in a basic, factual document by the Secretariat guided by the wording of Article XXIV:5(a).

94.
The representative of Venezuela said his delegation shared the views expressed by the representative of Argentina.  Further thought should be given to the proposal, and the Committee needed the support of the Secretariat in seeking out a methodology as to how to carry out the review.  It was difficult and complicated to know what exactly was being sought, since the proposal to carry out an analysis of all the disciplines and the scope and coverage would be quite a complex task.  To go into the detail of agreements was a form of work which took on great magnitude.  If it was a question of having a general understanding of what the RTAs covered, what the disciplines were and what were some of the issues dealt with, that was a simpler approach, but if it was a matter of going into the details of each agreement, that was a complicated task for the Committee to undertake.  For example, if the Committee were to begin by looking into the NAFTA, the task would be interesting but quite complicated.

95.
The representative of Japan said first that the purpose of the exercise was to fulfil the Committee’s mandate as found in its terms of reference and in the Singapore Ministerial Declaration: the Committee was to consider the systemic implications of RTAs and the WTO, considering the relationship between the two, which was indeed complicated.  The Committee had been given this task, and it required information.  Second, normally agreement was not necessary for requesting the Secretariat to produce a paper.  Regarding the methodology, since it was so complicated, it seemed appropriate to entrust the Secretariat with the task, and, as suggested by the delegate of New Zealand, once work were begun the Committee could consult on it.  The representative of Venezuela had said that the task would be complicated and difficult, and this was why the Committee was asking the Secretariat, made up of professionals and who had been working in the area a long time, to help.  If the initial paper were not sufficient, the Committee could amend or improve it.  Strengthening the multilateral trading system would benefit all Members, since all had an interest in market access in other regions, so the collection of information would benefit all Members.

96.
The representative of Australia said her delegation supported the Canadian proposal and had understood it to mean that there would be no analysis involved but that the Secretariat would merely be collecting available information on RTAs and compiling it in a simple, factual document to assist the Committee in its further discussion of a complex issue.  There would be no pre-judging of issues.  It would be merely an exercise in collecting factual information to provide the Committee with an overview of what was actually happening in practice in RTAs.  Much of this information was available in notifications to the Secretariat and, as the representative of Switzerland had noted, in work that was being done in other organizations.  The Secretariat would be merely putting this into one document to show what was happening in practice, and the Committee could have discussions after that document had been completed as to how to take work forward.

97.
The representative of the European Communities said his delegation supported the Canadian proposal for reasons previously mentioned.  The case for the proposal had been articulated well by the representative of New Zealand.  This was simply a sensible step in acquiring a body of factual material which could then form the basis of taking the Committee’s consideration of this part of its mandate on to the next stage.  There was no more to the matter than that.  It was a sensible and actually cautious way of proceeding.

98.
The representative of the United States said that it seemed several points were emerging.  One was the Canadian proposal itself, which was a mechanical exercise of going through the different RTAs and having the Secretariat identify what items should be included in the list, following the horizontal approach talked about from the beginning.  It would be premature to have consultations on the methodology to be used; perhaps the Secretariat should first prepare the list, and then the Committee could consider having informal consultations.  A couple delegations had mentioned the possibility of looking outside of the RTAs for other indications of “other regulations of commerce” by reference to work done by other organizations.  Perhaps the way to do so would be to draw on such work once the list was drawn up, if there was a discussion on how the Committee should proceed.

99.
The representative of Canada said that the proposed listing was to be without prejudice to any delegation’s position as to what constituted “other regulations of commerce”.  This was not to be an analysis but rather only an identification of the clauses contained in RTAs.  With respect to informal consultations, his delegation was always willing to discuss among Members the best way to move a discussion forward.  But if underlying the request for informal consultations was a desire to outline how the study could be conducted, it seemed better to discuss how the Committee should deal with the study once it was completed, as there would be much information and the Committee would need direction.  Such consultations seemed necessary before the Committee formally began debating the contents of the study.

100.
The representative of Hong Kong, China recalled that when the Committee had debated how it should proceed with the discussion of systemic issues as listed in the annotated checklist, delegations had mentioned the question of "So what?”.  The Canadian proposal should be viewed within that context.  Her delegation’s understanding of the proposal was that it was for a general inventory based on at least the information contained in notifications relating to the Committee.  It was not meant to be an agreed document because the Committee did not yet have agreement on the definition of “other regulations of commerce”.  On this basis, her delegation could go along with the suggestion by the delegation of New Zealand that consultations would be required somewhere down the road to seek clarifications or to consider the way forward.  It would be useful to have a very basic document prepared by the Secretariat.  This would help the Committee to understand the concepts and to fulfil its mandate.

101.
The representative of Hungary quoted the English expression, “The government has no policy for a situation which has not yet arrived.”  He did not have a position on the Canadian proposal, but because he did not know what the result would be, he felt he had no right to object to a preliminary study.  It seemed the Committee had to give the idea a chance.  The cautious and precise New Zealand approach seemed appropriate.  The Committee had full confidence in the Secretariat, but the act of treating the different elements required the use of certain breakdowns and groupings.  If the Secretariat found it necessary to seek views of delegations informally, it could be useful.  The idea was for the Secretariat to supply the widest possible collection so that the Committee might then select what it considered to be "other regulations of commerce".

102.
The representative of Uruguay said his delegation found the Canadian response acceptable, inasmuch as the Committee wanted to begin to study the problem and needed to identify the components or elements of the problem.  It was not as simple a matter as some might think, since reading the thousands of pages of RTAs in force and identifying elements not clearly defined would imply a great deal of work.  The Secretariat would have to define its own parameters in terms of what measures it was seeking to identify.  It would be useful to include in the document information indicating on what basis the Secretariat decided to include a given measure.  This would enable the Committee afterwards, when it had informal consultations, to have a clear idea of how the list actually had been compiled.  The first thing that the Committee would need to consult on would be its response to the content of the paper.  The Secretariat had already identified in the background papers some notion of the problems existing over time.  Those problems would likely resurface as the Committee looked at the document that would be prepared.  Knowing the criteria for the categorizations would therefore be important.

103.
The representative of Korea said that his delegation from the start had supported the Canadian proposal for an inventory.  The proposal seemed necessary to allow the Committee to fulfil its mandate under item 1(d).  As had been the case in other areas of the Committee’s work, it would be helpful if the Secretariat conducted a survey.  After the compilation of all information, the Committee together would analyze it and explore the possibility of drawing some conclusions on the issue of "other regulations of commerce".  In various regional fora, this type of data compilation was often done and contributed to finding solutions to seemingly deadlocked issues.  The Swiss delegate had cited some sources of work in the Americas; similar work on trade-restrictive measures had been done by APEC.  The Secretariat could make use of these ideas and material and might also propose some work programmes.  It was time to let the Secretariat start this work, conducting consultations where necessary.

104.
The representative of the United States said the representative from Uruguay had put forth some interesting ideas.  He agreed that the Secretariat should indicate the criteria used for choosing items for its listing, as this would be useful not only for clarification as to why items were included but also for having a perspective on the items later.  However, there would be a practical problem if the Secretariat were asked to identify items not only included but also excluded, as an account of items excluded would be vast and could not be exhaustive.  It would only be workable for those items that were included.

105.
The representative of Brazil noted that the Canadian representative had described the proposal as entailing a list of “non-tariff disciplines”, meant as a synonym for “other regulations of commerce”.  In reading the background papers by the Secretariat, he had observed, as the delegate of Uruguay had, that a listing would not be such a simple matter since there had not been a consensus on the categorizations in the past.  (This was probably why in the past this type of analysis was only done on a case-by-case basis.)  In compiling the list, the Secretariat would have to review RTAs notified and grapple with difficult classification issues.  If the Secretariat already had an idea of how it might go about this task, it would be helpful if the Committee could hear about it.  The representative of the Philippines supported this intervention.

106.
The representative of Japan said that some delegations had asked on what basis the Secretariat would collect information.  This meant the Committee would have to agree on the exclusion of information.  The Secretariat would necessarily have to exclude some information.  Still, to allow the Committee to fill its broad task under item 1(d) of its terms of reference, the collection of information should be as broad as possible.  A fundamental principle of the WTO was transparency.  Once the Committee received the information, it could decide what to do next.

107. 
The representative of Argentina said that in the discussion, the Canadian proposal seemed to be growing beyond its original version.  It was his delegation’s understanding that the proposal was merely for a pulling together of “other regulations of commerce” included in the RTAs notified.  His delegation questioned how useful it would be, without yet having a definition of the term, to investigate what should be included; it seemed this investigation would make the task much more complicated and should be avoided.

108. 
The representative of New Zealand noted that the last two interventions underscored the difficulties involved in setting parameters when in fact the proposal was for just a factual exercise at this stage.  It seemed to protect all delegations’ positions to leave it to the Secretariat to come up with a basic document which would of course be without prejudice to the views of any delegation.  Any subsequent discussion or action then to be based on the document would flow naturally from there.  The minute the Committee delved into methodologies, etc., it found itself in difficult territory. 

109. 
The Chairman said what was contemplated was for the Secretariat to produce a general paper that would be a listing of the various types of measures and provisions found in RTAs.  The primary source of information would be the documentation provided to the Committee, including that presented in the form of the Standard Format, and the Standard Format itself contained some suggestions about how the information might be organized.  The Secretariat indicated that such a document could be produced by mid-April.  Because views seemed to be converging but a few issues remained unresolved, he suggested that the Committee ask the Secretariat to hold an open-ended information session in the next few weeks to describe how it envisioned undertaking the work.  At that point, if delegations were comfortable with what the Secretariat was doing, things could progress as outlined, but if there were concerns, then the new Chairman of the Committee could engage in consultations.  Once the Committee had the paper, real analysis would need to begin, so the Chairman would at that time need to conduct consultations as to how the work addressing the document would best be organized.  In other words, delegations would have an opportunity to react to the Secretariat’s work as it was being shaped, and then would consider what to do with the document once produced.  He then recalled that during the Thirteenth Session of the CRTA in September 1997, he had said:  "To serve as a tool for the Committee’s discussion on systemic issues, the Secretariat will compile factual information on RTAs.  This will be an evolving exercise, with blocks of information being distributed to Members as soon as they are processed."  Responding to this request, the Secretariat had just distributed an informal paper with certain basic information.

II.
"Substantially all the trade"

110.
The representative of Australia noted that in producing its paper, his delegation had tried to move away from the methodology that the Committee had focused on so far, which was essentially an analysis of the legal issues.  The legal issues had been with the Committee for a long time, and the difficulties were well known.  So what his delegation had done was to produce a possible solution to the interpretation of “substantially all the trade”, essentially by suggesting that the Membership could define "substantially all the trade" as 95 per cent of all the six-digit tariff lines listed in the Harmonized Commodity Description and Coding System (hereinafter the Harmonized System, or HS).  It was not a very complicated proposal, and his delegation did not offer it in the hopes of immediate acclamation.  It was geared toward generating discussion on how to solve the problems of Article XXIV.  His delegation had made sure that the paper had been distributed well in advance to allow delegations time to react to it.

111.
The representative of Hong Kong, China circulated an outline of his delegation’s statement.  He then began by saying that, because there was an apparent lack of precision in the meaning of the term “substantially all the trade”, his delegation last Session had suggested that the Secretariat consider the term in the context of the Vienna Convention on the Law of Treaties (Vienna Convention).  His delegation had attempted such an analysis in the context of Article 31 of the Vienna Convention.  His delegation was not advocating a rigid, legal approach and agreed that it was not the role of the CRTA to make rules, but rather it was the role of the General Council to do so, and his delegation looked forward to its doing so if necessary and appropriate.  Article 31 of the Vienna Convention entailed five steps of interpretative analysis: the ordinary meaning of the term; the term in the context of the relevant provision, i.e. Article XXIV; the term in the light of the object and purpose of Article XXIV and the GATT; any subsequent decision that had been taken in the GATT/WTO; and, finally, any subsequent practice, i.e. past working parties or the CRTA.  First, with reference to the ordinary meaning of the term “substantially all the trade”, he noted that the term "all the trade" was qualified with the word “substantially”, unambiguously indicating that not all trade between RTA parties had to be covered by the RTA for it to be judged compatible with Article XXIV:8.  However, the term did not offer the precision required to show exactly how much trade was to be covered for an RTA to pass the Article XXIV:8 test.  Synonyms for “substantially” found in dictionaries included such words as "essentially", "virtually" or "practically".  On that basis, substantially all the trade in its ordinary meaning would be interpreted as very close to, but not 100 per cent, all the trade.  Another approach would be to regard “substantially all the trade” as meaning in substance all the trade, i.e. all trade of substance should be included, or as meaning conversely that if any trade of substance were excluded from an RTA, the RTA would not satisfy the “substantially all the trade” requirement.  Whichever the reading, if “substantially all the trade” were to be made more precise by interpreting it in terms of a specific percentage of trade, that percentage should be very high to be consistent with the ordinary meaning of "substantially all".  In relation to the context where the provision "substantially all the trade" was found, he noted that first, the context of the term was at least the rest of the relevant Article where the term appeared - i.e. Article XXIV.  Then, context also included the rest of the Agreement where the Article appeared - i.e. the GATT.  In the context of Article XXIV, paragraph 4 had been described as the preamble to the operative provisions in Article XXIV:5-8.  There was clearly a relationship between paragraphs 4 and 8, which was the provision covering what appeared to have been recognized as the internal requirements that needed to be fulfilled for an RTA to be compatible with Article XXIV.  In paragraph 4 it was stated that the positive purpose of an RTA was “to facilitate trade between the constituent territories"; this on its own did not add precision to the interpretation of the term "substantially all the trade", but it lent support to an interpretation in the direction of more trade rather than less trade, since the more that trade was included in an RTA, the more trade between constituent territories would be facilitated, and the more the purpose of the RTA would be fulfilled.  Turning to the context of Article XXIV in relation to the whole GATT, he noted that in the CRTA debate, objection had been made to the use of such terms as “derogation”, “deviation”, etc.  Earlier this Session his delegation had said it could accept the idea that Article XXIV was an exception to the basic obligation of non-discrimination laid down in GATT Article I.  His delegation could agree that it was an authorized exception, on the understanding that the exception would be authorized only if the compatibility requirements of Article XXIV were met.  As he had said, if a treaty provision were acknowledged as being of exceptional character, it followed that the burden of proof to demonstrate compatibility rested with the party invoking the exception.  His delegation repeated this point because it would be relevant to the ultimate purpose of the Committee’s analysis.  Looking at the term in the context of Article XXIV also did not give a more precise meaning of the term "substantially all the trade".  The lack of precision here made it difficult for RTA parties or prospective RTA parties to prove compatibility of their RTA with the requirements of Article XXIV.  Regarding the third dimension - the purpose and object of the Agreement - his delegation understood the purpose and object of the GATT to be to liberalize international trade.  Such liberalization should occur on a non-discriminatory basis as enshrined in Article I of the GATT.  It was clear that liberalization on an MFN basis was the most thorough, the most effective and therefore the most conducive to achieving the object and purpose of the GATT.  Any deviation, derogation, departure, or exception therefore ought to be well justified and should be kept to a minimum to the extent possible, so as not to undermine the basic purpose and object of the GATT.  Accordingly, the term “substantially all the trade” should be interpreted covering as much as possible all trade between the constituent members of an RTA;  to do the opposite would be going against trade liberalization and therefore would not be supported by any interpretation in the light of the purpose and object of the GATT.   However, his delegation accepted that an analysis of the purpose and object again did not lead to a more precise meaning of the term "substantially all the trade".  Turning to look at subsequent decisions, he noted that his delegation understood the notion of subsequent decisions as any formal amendments or interpretive notes concluded between GATT Contracting Parties or WTO Members regarding the interpretation of "substantially all the trade".  However, throughout the history of the GATT/WTO, never had an interpretation of the term been adopted.  Unadopted proposals which had at times been advanced did not have any significance for the purpose of the Committee’s analysis.  Finally, turning to subsequent practice of the GATT/WTO, he explained that by this his delegation meant the practice of past GATT working parties as reflected in their reports throughout the years in examining the compatibility of individual RTAs with Article XXIV.  A footnote in the GATT Analytical Index provided an extensive list of working party reports dealing with this issue.  A wide range of opinions had been advanced in past working parties.  Perhaps a most appropriate summation of past practice was offered by the Working Party on the EC Agreements with Portugal, where the EC noted that there was no exact definition of the term "substantially all the trade".  However, in another working party EC members had expressed the view that "substantially all the trade" entailed 80 per cent of total trade volume.  In the Working Party on EFTA, the view was advanced that the percentage of trade covered, even if established to be 90 per cent, was not considered to be the only factor to be taken into account.  Other working party reports (e.g., the EEC Agreement with Finland) reflected the view that the exclusion of an entire sector would run contrary to the spirit of both Article XXIV and the GATT as a whole.  In sum, subsequent practice as reflected in working party reports had shown that the term “substantially all the trade” had not been clearly defined by any working party.  Many working party reports had been inconclusive.  No single report unanimously concluded on all issues put before the working party.  The lack of unanimity, however, did not prevent the adoption of such reports.  On the other hand, despite adoption, the legal status of the working party reports, and therefore their value, remained unclear.  To the extent that adopted working party reports usually represented a variety of often conflicting opinions on issues, past working party reports looked like an inventory for future disputes.  Therefore, his delegation saw a strong case for pursuing a clear interpretation of the terms in Article XXIV, including the term "substantially all the trade".  To conclude, his delegation’s attempt to analyze the term "substantially all the trade" in accordance with the interpretative means in Article 31 of the Vienna Convention showed several points:  First, there was at present no precise definition of the term "substantially all the trade"; second, the term should be understood as covering as large as possible a proportion of the trade between the constituencies of an RTA;  third, to arrive at a more precise interpretation of this term would enable the CRTA to more effectively discharge its functions in examining the compatibility of RTAs with the requirements of Article XXIV;  and finally, a precise interpretation would also help potential RTA parties by providing guidance for demonstrating that the requirements of Article XXIV were met.  The view had also emerged from past deliberations that the term should have a quantitative as well as a qualitative component, in the sense that it covered a percentage of trade and at the same time did not allow the exclusion of a major sector of a national economy.  The contention could be made, on the other hand, that the quantitative component of the term, if applied vigorously, would suffice.  He then said his delegation supported the proposal by the Australian delegation.

112.
In introducing her delegation’s paper (WT/REG/W/22), the representative of Australia recalled that Article XXIV:8 required that “duties and other restrictive regulations of commerce” had to be eliminated with respect to “substantially all the trade” between the constituent territories of an RTA, apart from some stated exceptions.  The question was first whether it was possible to set some quantitative threshold to satisfy this criterion, and second whether this permitted the exclusion of entire traded sectors, as sometimes was the case in RTAs.  The drafting history of Article XXIV was of no use in the search for a solution.  Similarly, an examination of the reports of working parties established to examine the GATT conformity of RTAs revealed only the gap in perceptions between delegations on the meaning of “substantially all the trade” and offered no suggestions for reaching greater clarity.  The Australian paper sought to focus discussion on the problem of how to identify a reasonably objective measure for the interpretation of “substantially all the trade”.  Suggestions in the past had been that 80 per cent of trade would satisfy this criterion, though much higher figures had also been suggested.  This posed its own difficulties.  Participants in several working parties had recognized that any calculation of the percentage of trade not freed from barriers would need to take account of the fact that this trade would have been larger if the trade had been allowed freely.  In other words, looking simply at trade flows did not take account of the dynamics at work before the conclusion of an agreement, its implementation and the situation prevailing once it was fully implemented.  In its paper, her delegation offered an alternative:  instead of using trade flows, it was possible to take advantage of the classifications used to examine or regulate aspects of these flows.  The Harmonized System would be particularly suitable as the basis for an assessment of whether "substantially all the trade" were covered by an agreement.  This aimed specifically at internationally traded goods and was therefore well understood by the trade policy community.  Her delegation’s proposal was that "substantially all the trade" should be defined as coverage by an RTA of 95 per cent of all the six-digit tariff lines listed in the Harmonized System.  This approach should ensure that there was sufficient flexibility to set aside product areas that for one reason or another could not yet be traded between the parties free of restrictions.  One advantage of proceeding in this way was that it would not be necessary to discover the extent to which trade in a given product might have been affected by other measures in place, such as existing quantitative restrictions.  Additionally, it was unlikely that this approach permitted the carving out of any major sector because of the probability that the permitted exemptions would have to be spread over potentially sensitive sectors.  Her delegation did not assume that its proposal would find broad support;  however, in its view, the paper was a constructive approach to a problem that had been on the agenda since the examination of the Treaty of Rome in 1957 and that had continued to prevent the CRTA in its examinations from reaching agreement on whether RTAs were in conformity with WTO rights and obligations.

113.
The representative of the Philippines, speaking on behalf of ASEAN, thanked the delegation of Australia for its paper and said her delegation agreed that the lack of consensus on what unequivocally defined key concepts such as “substantially all the trade” had led to many inconclusive reports on RTAs examined.  The work of the CRTA in respect to systemic issues therefore was particularly significant insofar as it provided an opportunity for the Members to debate and hopefully agree on a common definition.  The Australian proposal to define “substantially all the trade” on the basis of coverage in the Harmonized System was conceptually appealing for the reasons cited in the paper, and most importantly because it was simple.  The proposal thus deserved further thought.  She asked the delegation of Australia to elaborate on certain questions:  For example, what was the rationale for the choice of the arbitrary figure of 95 per cent and the use of the six-digit tariff lines (instead of four- or eight-digit lines)?  With respect to the numerical benchmark for HS coverage, was it envisaged to apply to individual parties of the RTAs or to the cumulative coverage, taking into account total RTA-wide HS lines?  While the proposal had the virtue of simplicity, it had the potential to obscure a few operating realities in various RTAs.  For example, there might be compensation based on historical trade with some RTA parties such that the high coverage rate in terms of HS would not be achieved, at least with respect to those parties; a fixed and high numerical benchmark in this case could prove inflexible and biased.  In the situation of an expanding RTA, if the new parties competed primarily with the RTA parties in other markets and therefore did not trade heavily with the original parties, would not a fixed and high numerical benchmark automatically disqualify the RTA from even aspiring to comply with Article XXIV?

114.
The representative of Japan said his delegation welcomed the Australian delegation’s effort at clarifying the meaning of substantially all the trade.  The proposal was constructive.  The GATT Contracting Parties/WTO Members had been discussing this issue for many years, but since the term "substantially all the trade" was not clear, no conclusion had been reached in the examination of several agreements.  His delegation was willing to use the proposed HS definition.  Regarding the number 95 per cent, his delegation so far had not looked at the matter and did not yet know if this would cover almost all sectors.  A number near to 100 per cent would be appropriate.  As a starting point, however, his delegation appreciated the proposal.  One concern was whether allowing 5 per cent of HS lines to be excluded would allow an entire sector to be excluded.  In light of what was stated in Article XXIV:8 and the Preamble to the Understanding, his delegation could support the Australian proposal.

115.
The representative of New Zealand said his instructions read: "The problem relates to the word 'substantially' which is by its nature imprecise.  Our view is that many problems would be resolved if the word were removed."  That was where his delegation saw the starting point for the debate:  it would prefer that the word be removed.  Given the constraints, his delegation was drawn to the approach taken by the Hong Kong, China delegation in considering the term with respect to the Vienna Convention.  Otherwise, the Committee could take the view that, because there was no precise definition of the term, it was meaningless - which was what the Membership ran the risk of doing if it did not give attention to the term.  If the Committee did not provide the term with some further clarification, at some point in the future the Appellate Body might have to wrestle with these questions.  It seemed better for the Membership to devote attention to the issue.  The statement by the delegation of Hong Kong, China pointed to the sorts of considerations that needed to guide an approach to the issue.  In particular, the point had been made that under Article XXIV a Member was able to do certain things as exceptions to its obligations under Article I.  It seemed to his delegation that, like a waiver, this called for a very strict interpretation to be given to terms that were set out in Article XXIV.  His delegation also took the view that “substantially all the trade” was meant to mean very nearly all trade.  With these considerations in mind, and bearing in mind that the Committee did not seem able to come up a general, legal, descriptive definition of the term, the Committee seemed pointed in the direction of a formula definition in which what was looked at was the percentage of trade covered, and this brought the Committee to the Australian proposal.  In the past his delegation had not been attracted to quantitative approaches to dealing with the issue of “substantially all the trade” because it seemed that in some cases these approaches would not take account of some of the qualitative elements needing to be taken into account.  However, if a quantitative approach were pitched high enough, a number of the qualitative problems could be dealt with effectively.  For this reason, the Australian proposal seemed to be a good starting point for attempting to resolve the issue with a clear formula that could be applied to any RTA under Article XXIV.  A result could be generated fairly quickly without having the current mine field of ingredients for dispute settlement.  Therefore, it would be useful to hear views on the Australian approach.  Some concerns had already been set out and the Committee should devote attention to such points.  Unless the Committee went forward on the basis of specific proposals such as the Australian one, it was not going to make progress.  To the extent possible, the Committee should in the future focus on the various considerations that guided the acceptability of specific formula proposals.

116.
The representative of India thanked the Australian delegation for its paper which, apart from being precise, focused on the essence of the discussion - i.e. the attempt to give the term “substantially all the trade” a more concrete and perhaps quantitative interpretation.  His delegation also supported what had been said by the delegation of Hong Kong, China, that while there was no precise definition of “substantially all the trade”, the implication without doubt was that it should cover as large a proportion of trade as possible.  His delegation’s own experience of the coverage of trade between the constituents of a customs union was in its infancy.  However, based on both the evaluation of RTAs that the CRTA had carried out, as well as the preliminary discussions the Committee had had in this regard, his delegation strongly supported the call to respond to the need for a more precise definition of “substantially all the trade”.  As amplified by a number of previous speakers, the term “except” implied that not all the trade between the constituent members was proposed to be covered.  However, the interpretation could be two-fold.  As the delegate of New Zealand had suggested, it could imply coverage of as nearly close to all trade as possible.  Alternatively, it could also be that the intention was to recognize that coverage for a certain portion of trade would not be possible.  At this stage, his delegation supported the latter idea, as it was unlikely that all trade in all products would ever occur unhindered.  The issue then was how much trade - whether quantitatively or in terms of HS lines - if excluded, would still constitute a substantial portion of trade.  His delegation was not sure whether the Membership should exclude the criteria of actual and potential trade flows, since these were useful criteria and helped to highlight the economic context of trade.  However, the suggestion made by the Australian delegation that “substantially all the trade” should be defined as a specific percentage of the total six-digit HS lines had distinct advantages.  It was a clear and unambiguous criteria which would to a large extent remove the grey areas of evaluation; it also would permit a better understanding of the gradual increase in the coverage of trade as a customs union or FTA evolved from an interim agreement;  this approach would also allow Members to delineate sensitive sectors more precisely, rather than through broadly designed exclusions.  However, the only point on which his delegation was still not sure was the exact percentage of HS lines whose coverage should constitute “substantially all the trade”.  Notwithstanding this, his delegation supported the principle enunciated in the proposal, which it felt had the merit of simplicity, transparency and horizontal uniformity.

117.
The representative of Korea expressed appreciation for the background papers produced by the Secretariat.  In view of the proliferation of RTAs, there was an on-going need to develop a clear and unambiguous interpretation of “substantially all the trade” in order to identify an RTA’s conformity with WTO principles.  Regarding the analytical paper by the delegation of Hong Kong, China, he said his delegation appreciated its reflective nature and sound conclusion.  His delegation agreed that “substantially all the trade” meant covering as large as possible a proportion of trade between RTA parties.  Further work was necessary to develop a clearer interpretation and understanding of the term.  His delegation also appreciated the initiative of the Australian delegation and welcomed its paper.  The reference to the Harmonized System proposed had merit, given the ever increasing number of RTAs.  Six-digit HS codes could provide a simple yardstick determining the extent of trade liberalization within RTAs and serve as a criterion to be applied to monitor the compliance of an RTA with the requirements of Article XXIV:8 that duties and other restrictive regulations of commerce be eliminated on “substantially all the trade".  However, in spite of its advantages, the HS code alone did not seem a sufficient criterion for determining the extent of the trade liberalization.  It might still happen that the remaining 5 per cent of trade not free from barriers could account for sizable volumes and amounts of trade.  For instance, it might happen that the volume of liberalized trade in an RTA might be less than 70 per cent of the total trade.  Thus there was a need to address the potential loopholes which might arise if the HS criteria would be used as the measure for the "substantially all the trade" requirement.  Thus, further thought on both qualitative and quantitative aspects of the issue was needed.  More discussion and study on this matter would be welcome.

118.
The representative of the European Communities said the two papers from delegations were proving useful as a stimulus for discussion.  There was no disagreement as to what the question was and as to what had been the long-standing difficulties of practical interpretation of the word "substantially" in the term “substantially all the trade”.  The approach by Hong Kong, China of offering an analysis based on the Vienna Convention was a useful contribution to the intellectual equipment which the Committee might bring to bear on the problem.  The approach might not be determinative in providing the answers to the questions, but it was genuinely helpful in improving the Committee’s understanding of the question.  One conclusion he drew from the analysis set out in the statement by the representative of Hong Kong, China was that the solution to the question of defining the word "substantially" was unlikely to be found in simply paraphrasing the word.  This wider point emerged from the Secretariat papers as well.  When considering the arguments set out by that delegation in deploying its analytical approach, it seemed there were two aspects which his delegation would not support.  First, he would disagree with the contention that the purpose and object of the GATT/WTO was the liberalization of international trade; this had been one of its consequences but in purely juridical terms was not one of the formal purposes or objectives of the GATT/WTO.  While this did not alter the answer of that particular section of the five-step analysis, it was always worth recalling that it was the balance of rights and obligations and the negotiated balance of benefits which were intended to be at the heart of the WTO system, not a wider commitment, however desirable that might be, to the further liberalization of international trade (which was essentially a political objective rather than one that was susceptible to such legal analysis).  Where he disagreed fundamentally with the approach, and where the real problem seemed to lie, was in the same material being used to answer the points on subsequent decisions and subsequent practice.  The same answer drawn from the same material was supplied to both analytical questions.  For his delegation’s part, subsequent practice more usefully seemed to entail looking at the practice of Members in actually designing, developing, negotiating and implementing RTAs.  This was different from taking the decisions which Members had taken in the GATT/WTO as the basis for the analytical question on subsequent decisions.  Looking at subsequent practice in terms of what RTAs actually contained was a useful step to take at this point.  In this regard, the Australian proposal was ambitious and courageous, and should be checked against the wider reality of the way not only the multilateral trading system in general but also RTAs in particular actually operated and were likely to develop.  The imperfections of the rules were arguably reflected in imperfections in the real world - many RTAs fell short of what others would like to see as the desirable standard.  There was a connection between the difficulties of the text and the way actual agreements had in practice developed.  His delegation was not setting out gratuitously to attack or knock the Australian proposal, but he had to make it clear that his delegation did not support it.  The practical problems to which others had already pointed highlighted the difficulty of an a priori approach to solving what was actually a complex, real world problem. For example, the Korean delegation had referred to the hypothetical circumstance where a sizeable proportion of the trade in a particular agreement might lie in less than 5 per cent of the HS tariff lines.  The four Faroe Islands agreements met that sort of condition, where well under 50 tariff lines accounted for about 80 per cent of the trade, so here the idea to base coverage on 95 per cent of HS tariff lines might not work.  It was thus good to test some of the approaches against reality.  He also noted and agreed with the intervention by the representative of the Philippines on behalf of ASEAN as to whether the Australian proposal was a two-way exercise; if not, it meant that each party had to have only 47.5 tariff lines covered.  There was also a question as to the extent to which a high, quantitative approach could be extended to Enabling Clause agreements.  These were just some examples of the kind of difficulties to which an a priori formula approach might give rise.  At the same time, there were similar problems regarding the suggestion of the New Zealand delegation to remove the word "substantially", which raised questions about the effects on existing agreements as well as on future ones.  The conclusions which could be drawn from the analysis by the Hong Kong, China delegation revolved around the central importance of subsequent practice: what had delegations actually done?  What did agreements actually look like?  Currently there were many RTAs in the world, and whatever clarification might be agreed would affect existing agreements as well as future ones.  It would be pointless to try to solve the problem in a perfect or abstract way, without taking due account of reality and the effect of what was being proposed on the stock of RTAs.  It was also worth bearing in mind that attempts to develop clear or rigid interpretations could have the perverse effect of giving negotiators an incentive not to improve things.  For these reasons, his delegation preferred to take a more cautious approach in the analysis of these problems.  It was worth bearing in mind, when one looked at the practical situation, that the Committee had encountered across the range of examinations which it had undertaken that the level of liberalization in the RTAs was not bad, particularly when compared to earlier agreements.  There seemed to be a rising trend of conformity and improvement.  The Committee should bear in mind this raising of the benchmark which had occurred, to see the extent to which further improvements were desirable or achievable.  So it seemed advisable not just to think of what was desirable in theory but also to take account of the wider situation existing today.

119.
The representative of Canada agreed that the historical record on trying to define "substantially all the trade" had shown the Contracting Parties/Members unable to do so on a quantitative or qualitative basis.  It therefore seemed important to put the issue of a precise definition in a broader policy context.  An important goal for any country wishing to enter into an RTA was the aim or initial objective of achieving comprehensive coverage, as the benefits to the parties would be maximized and cherry-picking could be avoided.  Trade policy would not have to be at the mercy of protectionist claims that always existed.  So, when standards and objectives were set at the maximum level, Members were trying to ensure that the benefits of the liberalization process would be maximized.  Of course, reality sometimes required room to accommodate special circumstances.  Failure to define the concept up until now was probably due to the fact that it was difficult in a simple arithmetic formula to capture all of the policy considerations that might underlie a particular negotiation of an RTA and which might result in some exclusions or limitations of coverage in certain areas.  But the basic premise which all Members should strive toward was to aim at comprehensive coverage, so that the benefits of liberalization would be maximized.  Regarding the Australian suggestion to use a percentage of the HS tariff lines as a criterion for "substantially all the trade", he said this might not be easy to calculate.  Sometimes countries used eight-digit numbers and not six-digit ones, so there were always additional complications that would arise.  Also, the point had been made that the HS classification also might not represent the trend in trade itself, so there might need to be some recognition of actual trade coverage beyond the HS classification.  The discussion was helpful as the Committee grappled with one of the key challenges of its work, i.e. to look from a systemic standpoint how RTAs could have possible synergies with the multilateral trading system.  His delegation was not hopeful that a more precise definition could be agreed.  The Australian proposal had brought attention to the Harmonized System with respect to the question of duties, but what about other restrictive regulations of commerce, to which this test of "substantially all the trade" also applied?  This needed to be addressed.  His delegation was attracted to the suggestion by the EC delegation that perhaps it would be useful to gather basic information on the coverage issue, including along HS lines; this could help Members down the road in considering whether a more precise definition were feasible.  Gathering information would be more fruitful than entering into a negotiation about the concept and would lead to a more policy-oriented impact on the development of RTAs in terms of furthering the multilateral liberalization process.

120.
The representative of the United States said that it seemed that the delegations which were quick to support the Australian proposal were not engaged in Article XXIV RTAs.  Her delegation was not convinced that the approach was appropriate.  Paragraph 2 of the Australian paper said that "the lack of meaning of the term 'substantially all the trade' is one of the main reasons why most working parties established to examine conformity have not been able to arrive at a clear-cut decision.  The latest examples of this failure are the draft reports on NAFTA."  This was odd, because a calculation of the numbers, be it according to tariff lines or trade covered, showed that NAFTA covered 98-99 per cent of all the trade between the NAFTA parties.  If that were not "substantially all the trade", it was questionable what definition could be applied.  She had also been struck by the EC argument that reference should be made to what seemed to her to be the lowest standard, i.e. the notion that Members had maintained certain practices before, so they could continue to do so.  From her delegation’s perspective, the use of this authorized exception - Article XXIV - had to be done under very strict conditions.  The point of having the rules was to make sure that parties took great care in negotiating an agreement and were cognizant that there were difficult choices involved to meet the rules (which had been designed that way), and that entering into an agreement was not taken lightly.  In some of the examinations of services agreements, there had been mention of having a negative list instead of a positive list, where the starting premise was that everything was covered, working back from there and excluding only that which needed to be excluded.  This was important, instead of starting from the basis that parties might exclude sectors.  Her delegation had been a proponent of the argument that an entire sector could not be excluded.  While the Australian proposal was interesting, Contracting Parties/Members had been considering this question since 1957, and virtually these same discussions had taken place during the Uruguay Round in the middle of a negotiation, and no agreement had been possible.  She doubted whether it was feasible in the near future to fix this one point.  The Australian idea was interesting, but there were weaknesses in that "drawing a line in the sand" would encourage RTA parties to exclude items from their agreement.  While noting that the term "substantially" in Article XXIV was ambiguous, there was another provision in the WTO that applied to agreements in the goods area, i.e. the Enabling Clause, which arguably had language that was far more ambiguous than that found in Article XXIV.  The Committee seemed to be looking at a subset of agreements and had not explored the full range of rules.  Finally, paragraph 12 of the Australian paper referred to “no tariffs or non-tariff measures” - since there was a big difference between “measures” and "barriers" (similar to the difference between "other regulations of commerce" and "other restrictive regulations of commerce"), did the delegation really intend to use the word "measures"?  In sum, the Australian proposal was an interesting idea, but she was not convinced it was the right approach.

121.
The representative of Argentina said his delegation welcomed the Australian proposal and had been impressed by the work done by the delegation of Hong Kong, China.  His delegation did not yet have a defined position, though it was willing to work constructively in defining the term.  With respect to his own country’s experience with MERCOSUR, he noted that the parties only had one internal exception, i.e. sugar, so the parties were close to 100 per cent coverage.  His delegation had been indicating in the Committee that it had doubts about the Committee acting in a legislative way, putting in new restrictions on RTAs.  His country was a Member making broad use of Article XXIV.  His delegation had been surprised to hear how easily delegations had been coming up with figures, for example 95 per cent, which seemed arbitrary.  More analysis was needed.  His delegation preferred an approach that, more than just a six-digit code, would speak in terms of commerce.  Using the HS system could create discriminatory situations for those countries which had less diversified trade and would have a higher commitment than others in meeting the requirements.  Furthermore, his delegation was of the view that the definition of the term had to include all sectors.

122.
The representative of Hungary thanked the delegation of Hong Kong, China for its statement, which was an example of how delegations should prepare for meetings.  There were many interesting points that needed to be studied, and immediate reactions could not meet the high level and standard of the statement.  Nevertheless, he wished to react to one of the sub-points of the statement, namely the issue of the burden of proof.  It had been asserted that it was the parties’ responsibility to prove whether they were in compliance with the provisions of Article XXIV.  He would disagree, as it seemed no country entered into an RTA with a clear intention to breach its WTO obligations by agreeing to provisions that ran counter to the obligations of Article XXIV.  Consequently, it seemed it was the task of other Members to prove that the RTA parties were not matching the standard or level of Article XXIV, though the RTA parties did of course need to provide sufficient information to allow the other Members to make this assessment. Regarding the Australian proposal, he said that whatever his delegation’s position would be after consideration, its agreements all met the 95 per cent threshold.  On the ten-digit line, 784 lines would be allowed as exceptions, which was somewhat excessive.  It seemed the quantitative and qualitative elements needed to be combined.  Still, the Australian proposal was a step in the right direction in terms of improving understanding.  It would be difficult to have meaningful progress when the Committee’s examinations still lacked conclusions.

123.
The representative of Switzerland thanked the delegations of Australia and Hong Kong, China for their contributions.  At this stage, his delegation could only argue against too narrow and too mechanical a focus  on the concept of "substantially all the trade".  Also, Article XXIV:8 had to be viewed in conjunction with, inter alia, paragraph 4, which among other things addressed the trade-distortive element, which was a key element in Article XXIV.  In other words, clarification of Article XXIV had to rely on a more comprehensive and integrated approach of analysis.

124.
The representative of Norway expressed appreciation for the document presented by the delegation of Australia and for the analysis conducted by the delegation of Hong Kong, China.  While his delegation did not share the views of the Australian delegation, it saw the proposal as an important contribution to the Committee’s debate.  His delegation could in large part agree with the analysis and conclusions by Hong Kong, China, in particular the idea that “substantially all the trade” should be interpreted as covering as large a proportion of trade as possible.  It was in this light that the EFTA parties had submitted its RTAs with third countries to the scrutiny of the CRTA, believing fully that the agreements complied with the “substantially all the trade” coverage requirement.  His delegation did not share the view that it was up to RTA parties to prove that they were in compliance with Article XXIV obligations, as RTA parties considered their agreements to be in compliance when they submitted them for examination.  The guidance provided by the CRTA examination could be used for adjusting RTAs in the future.  On another note, he said that through its examinations, the Committee had witnessed shortcomings regarding the concept of “substantially all the trade”, which was one reason why it had been difficult to arrive at conclusions.  In this regard the delegation of Hong Kong, China seemed correct in saying that there were no clear interpretations and that neither the WTO texts nor the WTO jurisprudence gave much interpretative guidance.  The purpose of Article XXIV was to ensure that RTAs were building blocks, or at the least did not undermine the multilateral trading system.  In this regard, Article XXIV:8 and its concept of “substantially all the trade” should be viewed in the context of Article XXIV:4, which stated that the purpose of an RTA should be "to facilitate trade between the constituent territories and not to raise barriers to the trade of other Contracting Parties with such territories".  An isolated attempt to clarify or define the concept of "substantially all the trade" would not likely be successful.  The concept of “substantially all the trade” had to be looked at in the context of the whole of Article XXIV:8, including the provision that an FTA entailed a group of two or more territories in which "the duties and other restrictive regulations of commerce" were eliminated.  Therefore, the concept of elimination of the duties and other restrictive regulations of commerce had to be viewed in the same vein as "substantially all the trade", and the Committee should not make an isolated attempt at defining "substantially all the trade".  Regarding the Australian proposal, he noted that the Faroe Islands-Norway FTA would fall outside such a mechanical interpretation, since trade between the parties was conducted under about 10 tariff lines.

125.
The representative of the United States agreed that dealing with only one aspect of Article XXIV:8 would be problematic.  Recently the Committee had encountered some agreements in which there was elimination of restrictive measures on some portion of the trade (with it being another question as to whether that was with respect to "substantially all the trade"), but some part of the trade on which the duties and other restrictive regulations of commerce were not eliminated was now subject to some kind of preferential treatment - better than MFN but greater than zero; this was an issue that needed to be addressed as the Committee discussed the pieces of Article XXIV:8.

126.
The representative of Hong Kong, China thanked delegations for their responses to his delegation’s work.  To reply to some points, he first referred to the context in which his delegation had raised the question of the burden of proof.  As he had said previously, his delegation could accept Article XXIV as an authorized exception to the GATT, and to acknowledge that a treaty provision was of exceptional character had the consequence that the burden of proof to demonstrate compatibility rested with the party invoking the exception.  Perhaps the Secretariat’s Legal Affairs Division would want to consider the validity of this idea in the context of public international law.  Regarding the point by the Philippine delegation and others that the Australian proposal set a figure of 95 per cent at six-digit HS tariff lines seemed somewhat arbitrary, he suggested that perhaps the 95 per cent figure was not intended as a rigid benchmark.  The EC representative had said that the Hong Kong, China analysis on subsequent decisions and subsequent practice had used the same material or substance for both; to this he would say that his delegation understood “decisions” to be formal decisions taken in the context of the GATT/WTO - i.e. decisions by the GATT Contracting Parties or WTO Members (at a level higher than a working group or the CRTA), found in such instruments as the Understanding.  His delegation took "subsequent practice" to mean the practices of different working parties, which did not reach the level of decisions by the GATT Contracting Parties or WTO Members.  Alluding to a point by the representative of India as to what the present situation was, he said that in his delegation’s view the present situation was that there was a large volume of RTAs, which some would call a proliferation, and there was a serious lack of horizontal conformity among RTAs as to, inter alia, what Article XXIV requirements were and how they were to be met.  It had been difficult for past working parties to come to conclusions in examinations of RTAs, which partly explained how the CRTA had come into being.  It seemed impossible for working parties to reach unanimous conclusions on all aspects of an examination.  Of the 45 RTAs referred to the CRTA, 38 had so far been subject to examination, with the factual examination having been completed for 24 RTAs but the conclusions not having been reached for any.  While the Australian proposal was not perfect, the Committee should not "let the best be the enemy of the good".  The reading of the term "substantially all the trade" as proposed by the Australian delegation did not aim at overturning any agreed-upon interpretation or at arriving at a new interpretation, but rather aimed at arriving at more precision.  The proposal therefore of covering a high percentage of trade, irrespective of the final specific formula percentage to be adopted, was sound.  His delegation hoped the Committee would proceed to further work on this basis.

127.
Regarding the issue of the burden of proof, the representative of Japan said that since Article XXIV was a derogation from the MFN principle and was thus an exception to the basic rule of the WTO, it was natural for the burden of proof to lie with the parties using the exception.  His delegation agreed with the representative of Norway that the provisions needed to be viewed together, with Article XXIV:4, Article I, the term “substantially all the trade” and the word "eliminate" all being understood together.  With reference to the call to base views on reality, he pointed out that in reality there was a growing number of RTAs, and for the sake of the multilateral trading system there needed to be clear disciplines, including with respect to "substantially all the trade".  The multilateral trading system benefitted all, including the parties to RTAs.  The numerical approach of 95 per cent would permit the exclusion of an entire sector, and the trade volume of 5 per cent of HS six-digit tariff lines might be significant, as large as 50 per cent of trade volume.  As said, there were cases such as the Faroe Islands Agreements, so it seemed the CRTA needed to look at qualitative and quantitative aspects together.

128.
The representative of Hungary said perhaps he should not have raised the issue of the burden of proof, as this should not be a major issue.  The views on this point were actually not far apart.  In notifying RTAs, providing the Standard Format and responding to written and oral questions, the parties to RTAs in effect were trying to prove that their agreement met WTO requirements, even if legally they did not bear the burden of proof.

129.
The representative of Australia said her delegation’s objective of provoking debate had been well met and many points that had been put forward deserved reflection.  The attention devoted to the discussion showed that the Committee could work and go forward on these issues.

130.
The representative of New Zealand referred to a point made by the United States representative that the delegations most keen to clarify “substantially all the trade” were those which did not have Article XXIV agreements; he would note that ANZCERTA had been notified under Article XXIV and that this agreement involved the elimination of all tariffs between Australia and New Zealand.

131.
The Chairman said it had been a thorough initial discussion on a thoughtful proposal by the delegation of Australia and a thoughtful intervention by the delegation of Hong Kong, China.  It seemed delegations wished to reflect on the implications of the discussion before reverting to the issue.

132.
The representative of Norway requested that the Chairman offer his views on how the Committee might further its systemic discussion.  He was concerned that the Committee might become bogged down with “other regulations of commerce” and “substantially all the trade”, when it had a long list of systemic issues that had been defined.  The Chairman said that it was up to Members to decide how to proceed, but that he would point out that the Committee had developed a programme for treating the systemic issues with a three-pronged approach.  The Committee had also decided to take up the issues of "other regulations of commerce" and "substantially all the trade" first, which it had done.  There would be much potential once the Committee went deeper into the work on "other regulations of commerce", and the Committee also had its other issues on the checklist.  Also, the Secretariat was always available to provide advice on approaching the work.  The representative of Hong Kong, China wished to take deliberations forward by looking at more issues from the checklist of systemic issues.  Perhaps the Committee would want to take up issues related to those already explored, for example, checklist item Q, "Article XXIV:8(a)(ii) requirements and their relationship with other WTO provisions".  The representative of the United States said it would be useful to treat other issues on the systemic checklist.

D.
Examination of Regional Trade Agreements
133.
(Minutes for these examinations are being circulated as separate documents.)

E.
Election of Officers
134. 
The Chairman noted that, according to the Rules of Procedure for the CRTA, the Committee was to elect a Chairperson from among the representatives of Members.  The election was to take place at the first meeting of the year and was to take immediate effect.  At its meeting on 19 February 1998 (the previous day), the General Council had approved a slate of names for chairmanships of its subsidiary bodies, including the nomination of Ambassador Jean-Marie Noirfalisse of Belgium as Chairman of the CRTA.  He then proposed that the Committee formally elect Ambassador Noirfalisse as the new Chairman of the CRTA.

135.
The Committee agreed to elect Ambassador Noirfalisse as Chairman.

136.
The outgoing Chairman then made a statement regarding the work that the Committee had conducted to date, as he had had the pleasure of serving as Chairman from the Committee's inception until now.  The Committee had had a good record of accomplishments.  Regarding the examination of regional trade agreements, he noted that at the time of its creation, the Committee inherited a backlog of 32 RTA examinations that needed to be carried out.  At present, the CRTA was dealing with the examination of 51 agreements.  Currently consultations were under way on draft reports for 11 examinations.  Conclusions were presently being drafted for another 15 agreements whose factual examinations had finished.  Factual examinations were in process for 12 other agreements, and examinations for 13 other agreements which had been referred would begin in the course of the year.  His only regret here was that the Committee had not yet completed any of these examinations.  He said he was sure the Committee would be able to do so under its new Chairman, and he urged delegations to attend to this.  He hoped the conclusions would be written in a fashion that would actually inform the reader of what the issues were that had arisen during the examinations, including matters where there was disagreement.  The Committee's progress in carrying out examinations to the degree that it had, however, was in large part due to the Committee's success in dealing with item 1(c) of its terms of reference:  "to develop, as appropriate, procedures to facilitate and improve the examination process."  The Committee had developed and taken note of the "Standard Format for Information on Regional Trade Agreements" and the "Standard Format for Information on Economic Integration Agreements on Trade in Services".  These documents had contributed greatly to improving the procedures for examining RTAs, as they had encouraged the timely and accurate submission of information and had substituted for a lengthy question and reply process.  The Committee also had developed and taken note of the "Guidelines on Procedures to Facilitate and Improve the Examination Process", which had set out useful yardsticks to guide examinations and which had spelled out the Committee's new approach to examination reports.  Under this new approach and unlike the past, the Committee no longer had to negotiate over the facts surrounding an agreement, as it now simply took note of the "factual record" of an examination.  Regarding the matter of reporting, he said he did not need to elaborate on the Committee's progress here, as the Committee had seen what it had been able to accomplish that day on reaching agreement on the draft recommendations on how to carry the work forward.  The Committee of course had yet to decide on the exact way of doing this and transmitting the recommendations to the appropriate bodies.  Then there was item 1(d) of the Committee's terms of reference, dealing with "systemic implications of agreements and initiatives for the multilateral trading system and the relationship between them".  The CRTA had used its systemic discussions to identify and discuss issues relating to RTAs which were seen as having potentially broad consequences for the multilateral trading system.  In this work, the Committee had also taken advantage of the synergies inherent in its examination work.  First the Committee had developed the Checklist of Systemic Issues.  Then the Committee had had this expanded into the Annotated Checklist.  Next the Committee had decided on the "three-pronged approach", entailing a legal analysis of relevant WTO provisions; horizontal comparisons of RTAs; and debate on the context and economic aspects of RTAs.  The Committee had begun treatment of Checklist issues using this three-pronged approach,  engaging in legal analysis to discuss the issues of "other regulations of commerce" with its four sub-topics and "substantially all the trade".  And now, with this Session, the Committee was carrying that work further forward.  In summary, the basic accomplishments of the Committee had been the examination work; there was still work to be done, but the Committee had improved the procedures and this was proving quite helpful.  On the systemic front, it seemed the Committee was just beginning its discussions, and yet this could be very important for the future work undertaken not only in the Committee but also in other WTO bodies and in the domestic policy formation process by Governments.  After all, it was in the systemic analysis and the discussion flowing from it that delegations could have the benefit of engaging in discussion without prejudice, in a non-confrontational and non-juridical way.  The implications of RTAs and initiatives for the multilateral trading system was worthy of discussion in this manner, particularly as Governments contemplated new initiatives at the regional and multilateral level.  One of the things Governments and delegations would want to do in this process would be to consider the respective agendas that they were carrying forward in those two related and complementary sets of initiatives.

137.
The outgoing Chairman  then turned to discuss the service of the Committee's Vice Chairmen.  He recalled that on 16 April 1996 the General Council appointed the Committee's first four Vice-Chairmen:  Ambassador Lode Willems of Belgium, Mr. Stuart Harbinson of Hong Kong, China, Ambassador Jaona Ravaloson of Madagascar and Ambassador Miguel Berthet of Uruguay.  Ambassador Willems had served until July 1997, though he had returned in December 1997 for informal consultations;  Ambassador Ravaloson served until June 1997 when he left Geneva;  and Ambassador Berthet served until January 1998, when he also left Geneva.  He wished to thank all of these individuals for the contribution which they had made to the work of the Committee.  Given the amount of work, with the backlog of examinations, it simply would not have been possible for the work of the Committee to have been carried out with only one presiding officer.  The Committee owed a debt to these individuals, as did he.  Mr. Harbinson had informed him recently that it was his intention to step down as a Vice-Chairman of the Committee; the Committee would miss his contribution as a presiding officer, as he had undertaken his task with enthusiasm and dedication and had filled in on many occasions for the other presiding officers, including the Chairman, for which the Chairman was grateful.  He then recalled that on 30 September 1997 the Committee had elected two new Vice-Chairmen, Ambassador Claude Bouah-Kamon of Côte D'Ivoire, who would be continuing as a Vice-Chairman, and Ambassador Jean-Marie Noirfalisse of Belgium, who had just been elected Chairman.  He suggested that the Committee request its new Chairman to conduct informal consultations with a view to finding replacements for at least two of the Vice Chairman.  It seemed three Vice-Chairman would be sufficient and useful given the volume of outstanding work that remained.  He then thanked the Committee for all the support it had given him as Chairman.  He had enjoyed the work very much.  He also wished to thank the Secretariat, as it was impossible to be a Chairperson without the active support of the Secretariat.  All the staff members of the Division had been of a first-rate calibre and extremely helpful to him in carrying out his duties.  He wished the new Chairman success and said he was sure Ambassador Noirfalisse would enjoy the work and carry it forward in admirable fashion.

138.
The representative of Japan said his delegation wished to thank the outgoing Chairman for his outstanding work.  When the Membership established the Committee, his delegation had not been confident that it would function well; however, the Chairman had enabled the CRTA to do so.  The Secretariat, too, deserved to be commended for its work.  He then congratulated the new Chairman on his election.

139.
The new Chairman thanked the Committee for the confidence it was putting in him.  The Committee was in good standing after having had Ambassador Weekes as its Chairman.  The Committee should congratulate Ambassador Weekes not only for the work he had achieved in the Committee, but also for his election to the foremost position of responsibility in the WTO as Chairman of the General Council.  It was in the Committee that Members needed to make sure that the multilateral trading system remained strong and would be further developed with individual regional efforts in a mutually supportive relationship.  The Committee had its examination work, which was important for making sure that rules were followed in RTAs; inspiration could be found in the work the Committee had done so far, and he would endorse the vision of the outgoing Chairman, which was also a common vision the Committee shared.  There was much quality expertise in the Committee.  The Committee would endeavour to make further progress, and there were important deadlines ahead of it.  The Secretariat was also to be commended for its precise, dedicated, high-quality, responsible and responsive work.

F.
Other Business
140.
The representative of Turkey said his delegation wished to bring to the attention of the Committee its concern on a recent development.  A Member had recently requested the Dispute Settlement Body (DSB) to establish a panel to examine whether quantitative restrictions placed by Turkey on the importation of certain textile and clothing products were in breach of certain WTO provisions.  The said restriction had been in effect, in accordance with the provisions of the Customs Union Between Turkey and the European Communities, since 1 January 1996.  The issue that this WTO Member was now bringing before the DSB was a systemic issue.  This question, and other systemic issues like it, had been under rigorous discussion for some time in the Committee.  While not denying the right of any Member to go before the DSB, his delegation had the impression that the request for the establishment of a panel on this matter, which was a direct result of the Customs Union Between Turkey and the European Communities, was aimed at preempting the discussions in the Committee.  Any decision the panel would take on this question would be strictly legal and would have direct effects on the work of the Committee, whereas the Committee was working to achieve a decision based on a much wider range of considerations through consensus.  Moreover, he recalled that the Customs Union Between Turkey and the European Communities was currently under examination in the Committee, the last meeting in this regard having been held on 1 October 1997.  In sum, his delegation submitted to the Committee that it was puzzled with the course of action chosen by this respectable Member of the WTO.

141.
The representative of India stated that the Dispute Settlement Understanding (DSU) was one of the most important WTO Agreements, and its provisions lay at the heart of the efficacy of the multilateral trading system.  Dispute settlement rights were fundamental for all WTO Members, and it was an accepted principle that Members had the right to seek consultations and to request the establishment of a panel if their rights were being impaired.  His delegation wished to make it clear that, in its view, neither the provisions of any other WTO Agreement nor the examination process of any other WTO body could infringe upon the rights of Members under the DSU.  Hence his delegation disagreed with the argument put forward that since the enlargement of the European Union would at some stage be examined by the CRTA, it was preemptive on a Member's part to approach the DSB.  A discussion on systemic issues could, to a certain extent, clarify implementation or procedural issues, but it could in no way substitute for the remedy provided under WTO rules for cases where Members' rights were perceived as being impaired.  His delegation accordingly was of the view that it was entirely appropriate for a Member to approach the DSB.  Also, the introduction of quantitative restrictions by any Member, not otherwise eligible to introduce such measures, was not only violative of the provisions of the Agreement on Textiles and Clothing (ATC) but also of Article XI and XIII of the GATT.  Neither could these measures be justified under the provisions of Article XXIV.  In fact, in his delegation's view, for a Member to introduce quantitative restrictions on textiles, where none had existed at the time of the coming into force of the ATC, could not be justified under the provisions relating to the formation of RTAs.  To the best of his delegation's knowledge, no RTA had in the past been used to introduce quantitative restrictions such as the ones which had recently been introduced by a Member.  Before concluding, his delegation also wished to draw the Committee's attention to paragraph 12 of the Understanding, which stated that the provisions of Article XXII and XXIII might be invoked with respect to any matter arising out of the application of Article XXIV, i.e. relating to any matter arising out of the formation of a customs union or an FTA.  His delegation accordingly was of the view that the request for the establishment of a dispute settlement panel was not contrary to any provisions of the GATT and was entirely within the ambit of paragraph 12 of the Understanding.

142.
The representative of Chile said the examination of the Canada-Chile Free Trade Agreement had originally been scheduled to begin this Session.  The corrigendum to the Agenda (WTO/AIR/769/Corr.1) said the examination was being postponed "for unforeseen circumstances".  His authorities wished to inform Members that it had not been possible for his delegation's experts to come from the capital due to previous commitments.  His authorities also wished to thank the Government of Canada for its understanding with regard to this matter.  Then, speaking on behalf of both Chile and Canada, he reiterated the full readiness on the part of both parties to see the Agreement examined in the CRTA.  Evidencing this was the fact that all the information had been duly prepared in the Standard Format.  The two delegations looked forward to responding to questions when the Agreement would be examined.

143.
The Committee took note of the comments made.

__________

