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I. introduction

1. This note has been prepared in response to a request by the Working Group during the informal meeting that was held on 26 February 2002 that the Secretariat prepare a set of background papers based on the discussions held and materials considered in the previous work of the Group.  The papers are to deal, respectively, with each of the four substantive elements that are contained in paragraph 25 of the Doha Ministerial Declaration, namely:  (i) core principles, including transparency, non-discrimination and procedural fairness; (ii) provisions on hard-core cartels; (iii) modalities for voluntary cooperation; and (iv) support for progressive reinforcement of competition institutions in developing countries through capacity building.

2. The present note deals with the fourth subject mentioned above, namely support for progressive reinforcement of competition institutions in developing countries through capacity building, which is to be the subject of focused attention at the Working Group's meeting to be held on 23​24 April 2002.  The aim of the note is to provide a synthesis of the issues raised and points made by Members on the topic.  It has been prepared on the basis of the Working Group's annual reports, which in turn rely upon the minutes of the Group's meetings and on written submissions by Members to the Group.  In addition, where appropriate, supplementary references are made to two reports prepared by the Secretariat on the Regional Workshops on Competition Policy, Economic Development and the Multilateral Trading System that were held in Phuket, Thailand and in Cape Town, South Africa in 2000 and 2001, respectively (at the request of Members, the reports were made available for consideration by the Working Group at its meetings on 2-3 October 2000 and 5‑6 July 2001, respectively).
  The Annex contains a list of references to relevant sections of the Working Group's annual reports,
 relevant submissions made by Members to the Working Group and the reports in the Regional Workshops in Thailand and South Africa.

3. The issue of support for progressive reinforcement of competition institutions in developing countries through capacity building has been regularly discussed in meetings of the Working Group.  The issue has been raised under various agenda items in relation to meetings held in 1998, 1999, 2000 and 2001 and has been the subject of focused discussion under the agenda item, "Approaches to promoting cooperation and communication among Members, including in the field of technical cooperation", in meetings held in 1999, 2000 and 2001.

4. At the outset, it should be noted that the term "capacity building" has been used somewhat interchangeably in the Working Group with the terms "technical assistance", "technical cooperation" and "institution-building".  Generally speaking, the various terms are understood to involve assistance with the drafting of legislation, the implementation of competition laws, the training of staff and other activities aimed at the creation and reinforcement of effective competition institutions.  Comments and views relating to all of the above-mentioned terms are referred to below insofar as they are relevant to the issue of "support for progressive reinforcement of competition institutions in developing countries through capacity building".

5. It may also be noted that the subject-matter of this note, namely support for progressive reinforcement of competition institutions in developing countries through capacity building as it is referred to in paragraph 25, is distinct from the technical assistance and capacity building activities which are referred to in paragraph 24 of the Doha Ministerial Declaration.  The latter are intended to commence immediately and to have a focus on "enhanced support for technical assistance and capacity building in this area, including policy analysis and development so that [Members] may better evaluate the implications of closer multilateral cooperation for their development policies and objectives, and human and institutional development".  The former, in contrast, is presented as an element for clarification by the Working Group and focuses on support for progressive reinforcement of competition institutions in developing countries.

6. In addition, a distinction should be drawn between the third substantive element referred to in paragraph 25 of the Doha Ministerial Declaration, namely modalities for voluntary cooperation, and the fourth element which is the subject of this note.  This note, therefore, does not address case-specific cooperation between competition agencies, for example in the form of the exchange of information relating to particular cases.  Nonetheless, to some extent, the two elements may overlap and reinforce each other, as is pointed out in Part V.B, below.

7. The remainder of this note is divided into four sections that deal, respectively, with:

-
The need for and importance of capacity building in developing countries in the competition policy area.  In this section, reference is made to factors that have emphasised the need for capacity building, including the increasing prevalence of international anticompetitive practices, the relationship between capacity building and the realization of gains from market reforms such as deregulation and privatization, the complexity of the area of competition policy, and the need to ensure broad political support for competition policy to avoid under-investment in related institutions;

-
Strategies for building effective competition policies and agencies in developing countries.  This section discusses the process of establishing an effective competition policy.  Reference is also made to specific capacity building needs that have been identified as being necessary for the establishment and strengthening of competition institutions in developing countries.  Bilateral and regional capacity building activities as well as those engaged in by various international organizations are referred to; 

-
The design and delivery of capacity building activities.  This section refers to suggestions that have been made with regard to the design and delivery of capacity building activities to ensure their optimal contribution to the strengthening of relevant institutions;

-
Views expressed in the Working Group regarding the importance of capacity building as an element of a possible multilateral framework, including possibilities for enhanced cooperation and coordination of capacity building activities at the multilateral level. This section refers to points made on relevant aspects of proposals made for the development of a multilateral framework on competition policy, namely the provision of enhanced support for the progressive reinforcement of competition institutions in developing countries through capacity building and the concepts of progressivity and flexibility in relation to the approach or methodology employed in developing and implementing a competition regime.  Reference is also made to points made on proposals for the inclusion of elements regarding modalities for case-specific cooperation and a peer review mechanism insofar as these elements interface with the capacity building element.

II. the need for and importance of capacity building in developing countries

8. Members have touched upon the importance of capacity building in developing countries at several meetings of the Working Group.  In particular, reference has been made, on the one hand, to the importance for economic development of an effective competition policy, especially in a world of increasing economic interdependence and given the adoption in many countries of policies of greater reliance on markets, including trade liberalisation, deregulation and privatization, and, on the other hand, to the absence of or the under-developed state of competition policies and competition institutions in many developing and transition countries.

9. The relationship between competition policy and economic development has been discussed at many meetings of the Working Group and has been the subject of a synthesis paper by the Secretariat.
  Views have been widely expressed that an effective and well-established competition policy can make a significant contribution to economic development.
  However, some Members have said that it is important that competition policy be adapted to each country's situation and stage of development; there is a risk that ill-designed policies could adversely impact upon a country's international competitiveness and, consequently, upon economic development.

10. The view has been expressed in the Working Group that, given the increasingly globalized economic environment, countries are more exposed to international anticompetitive practices.  It has been suggested that the strengthening of relevant institutions and the expansion of possibilities for international cooperation based on enhanced capacity building programmes are needed to ensure that effective competition policies and institutions are established so that such practices can be addressed.
 

11. The importance of building or reinforcing competition laws and institutions side-by-side with the implementation of policies aimed at greater reliance on market mechanisms, including trade liberalisation, deregulation and privatization, has been discussed.  The point has been made that effective competition policies and institutions can play a role both in helping ensure, through advocacy activities, the pro-competitive design of such market-opening policies and in helping prevent, and provide remedies for, any increased risk of anti-competitive business practices that might result.
 The point has been made that it is important to address anticompetitive practices at an early stage given that monopolies and other anti-competitive tendencies tend to become well-entrenched if inadequate instruments exist to address them.
  

12. The view has also been expressed that technical assistance in the area of competition policy is increasingly needed in developing and transition countries given the complex and technical nature of the area
 and the limited financial and human resources that are available.
  The point has also been made that capacity building programmes can enable countries with new competition laws to establish an effective competition policy more quickly than they otherwise would be able to and to "leapfrog" down the learning curve.
  The view has been expressed that the need for capacity building in the competition policy area is all the more pronounced in light of the fact that a large number of developing countries still lack competition laws and agencies or are at early stages in relation to their introduction.  In these circumstances, it is necessary to ensure that Members have access to the expertise and assistance needed to craft laws that are suitable to their level of development and market structures.
  Assistance is also needed in cases where countries have adopted laws but lack experience in the area.

13. The importance of capacity building in ensuring that the area of competition policy is accorded the necessary degree of political support has also been discussed in the Working Group.  In particular, the point has been made that there may be a lack of political will and support at top levels of government for competition law and policy, due largely to a lack of appreciation of the place of competition law in economic development.
  The related point has also been made that a situation of "political market failure" may exist, meaning that, despite its positive effects on welfare, competition policy is not supported by strong constituencies.  As a result, there may be a continuing tendency toward under-investment in competition policy and related institutions, relative to their contribution to economic welfare.

14. As for the benefits associated with capacity building, the view has been expressed that they are likely to exist on both the donor and recipient sides.  On the one hand, developing countries would welcome technical assistance for setting up their competition regimes because this would help them ensure efficient competition in their markets and the protection of the consumer.  On the other hand, through the provision of technical assistance, competition agencies from developed countries would increase their sensitivity to conditions and concerns in other countries.

III. strategies for building effective competition policies and agencies in developing countries

15. At a number of meetings of the Working Group, discussions have taken place regarding the process of establishing effective competition policies and agencies in developing countries. As a preliminary point, the issue has been raised as to whether an effective competition policy necessarily entails enactment of a competition law and establishment of competition agencies.  In addition to explaining the process of establishing an effective competition policy, reference has also been made by Members of the Group to specific capacity building needs that are considered necessary for the establishment and strengthening of competition institutions in developing countries.  Finally, efforts at the bilateral and regional levels as well as capacity building activities engaged in by various international organizations that are aimed at building effective competition policies in developing countries have been referred to.

A.
the relationship between competition policy and competition institutions

16. There has been discussion in the Working Group on the issue of whether a competition law and a competition agency are necessary for an effective competition policy.
  On the one hand, the point has been made that a country can have an effective competition policy without necessarily adopting a comprehensive competition law.
  It has been suggested that this can be achieved through an open trade and investment regime and a general absence of government intervention coupled with sectoral and other measures to deal with particular problems where required.
  Further, the point has been made that a country does not need to have a competition or antitrust law or agency in order to have an effective competition advocacy programme.
  On the other hand, competition law may be used, amongst other things, to promote of efficient allocation of resources and to effectively address anti-competitive practices of enterprises.
  The view has also been expressed that some kind of administrative authority would normally be required, for example, to address the practical needs of international cooperation in competition policy.

17. Notwithstanding the foregoing discussion regarding whether or not a competition law and a competition agency are necessary for an effective competition policy, most of the discussion in the Working Group has focused on the process of establishing and reinforcing competition institutions.  Therefore, this note focuses on the latter aspect of the discussion in the Group. 

B. The process of establishing effective competition agencies in developing countries

18. The process of establishing effective competition agencies in developing countries has been described in various meetings of the Working Group.  Discussions in the Group and related submissions by Members indicate that this process has a number of inter-related dimensions, including:


-
crafting a competition law appropriate to the country's economic circumstances and legal environment;


-
establishing the competition agency's priorities; 


-
building the competition agency, including recruitment and training of staff, development of case handling procedures, etc.; and


-
developing a competition culture, including through relevant public education activities.

19. In relation to the crafting of an appropriate competition law, the point has been stressed in the Working Group that countries may not wish to adopt provisions dealing with all substantive areas that could be the subject of a competition law when they first implement the law.
  In particular, the point has been made that countries may not wish to adopt provisions dealing with mergers, which are a particularly technically complex aspect of competition law.
   

20. As concerns the related issue of the establishment of agency priorities, the suggestion has been made in the Working Group that a phased approach to the implementation of competition policy may be appropriate.   Under this approach, a national competition authority could first focus on the suppression of horizontal cartels (the most unambiguously harmful type of enterprise practice) and on basic competition advocacy activities relating to essential market reforms.  After gaining adequate experience in these areas, it could then take on additional responsibilities for matters such as merger review and dealing with anti-competitive vertical restraints.  In the last stage, it could take on more sweeping responsibilities for competition advocacy activities relating to all aspects of the interplay between competition policy and regulation.
 The view has been expressed that the agency's priorities will have to be identified while a competition agency is being established.
  These priorities will depend on factors including available financial and personnel resources, the state and structure of the country's economy and the legal system prevailing in that country.
  The view has also been expressed that the competition authority should take on an active competition advocacy role during the very early stages of economic development.  Further, the view has been expressed that since developing countries face special challenges with respect to establishing free markets, effective competition advocacy is essential in overcoming such challenges.  Consequently, it has been suggested that it is critical to confer full authority on the competition agency to allow it to serve as an effective competition advocate.
  The view has also been expressed that the establishment and preservation of independence of agencies from the domestic political process, a key consideration in framing an agency's activities in its early stages, might be undercut if the agency is too broadly focused in its advocacy efforts.
  

21. With respect to building the competition agency, the view has been expressed that some key steps will include securing appropriate physical premises and equipment, recruitment and training of agency staff, and development of internal procedures relating to investigations, referral of cases for prosecution, etc.
  The point has also been made that the most important factors underpinning the development of successful national competition institutions are technical competence, credibility and independence, each of which are strongly related to the others.  Technical competence of lawyers, economists and other staff, including investigators, who are employed by the competition body has to be developed at an early stage so that powerfully resourced companies can be effectively and expeditiously dealt with.  A dedication to training and the development of skills is imperative to develop the necessary technical capacity in the medium to long term.
  The key ingredients required to build credibility involve the development of, first, a reputation for technical competence and second, a reputation for independence.
  Credibility could be enhanced through nurturing a consumer movement, which could be achieved through advocacy work, openness and transparency of procedures and decisions, publication of decisions and through working with and educating the media.
  It could also be enhanced through a track record of enforcement activity.
  Finally, the independence of agencies can be reinforced through legislative provisions that prohibit the ability to override or veto competition authority decisions and that also ensure the separation of  investigative and adjudicative activities and/or bodies.
 The view has been expressed that the effectiveness of competition law and policy depends heavily on adherence to and respect for the rule of law.  This, in turn, depends on high standards of fairness and transparency in judicial and law enforcement processes.

22. The point has also been made that the activities engaged in by competition institutions should seek to create a culture of competition so as to assist the effective implementation and enforcement of a competition policy.
  The view has been expressed that building a "competition culture" involves a process of public education to facilitate acceptance of competition policy principles as a central element of national economic policy, both politically and within the national business community.  This could be facilitated by:  (i) developing allies in government, in the business sector and among consumers or consumer groups;  (ii) giving speeches that demonstrate to consumers the savings obtained from enforcement actions;  and (iii) other measures that enhance transparency and public understanding of competition policy rules and decisions, including media contacts to help publicize important case developments.  The view has also been expressed that competition advocacy will allow the gradual increase of resources (i.e. funds and personnel) to be allocated to the implementation of competition policy and to the enforcement of the competition laws.
  Further, the problem of "political market failure" could be remedied through competition advocacy.
 The point has also been made that the building of a culture of competition requires vigorous enforcement activities in appropriate cases, to underscore the message that rules regarding anti-competitive practices must be respected.
  
C. specific capacity building needs relevant to the strengthening of competition institutions that have been identified in the working group

23. Specific capacity building needs that are considered to be necessary for the establishment and reinforcement of competition institutions in developing countries have been identified during Working Group meetings as well as during the WTO Workshop in Thailand.  In particular, capacity building needs have been identified with respect to:


-
drafting a competition law which is well-suited to the institutional capacity of the country in question;
 


-
establishing an effective domestic competition authority through appropriate technical training; 
 


-
putting in place transparent, rules-based enforcement and adjudicatory institutions and processes that would enjoy a high degree of public understanding, acceptance and support;


-
building institutional credibility, including through the development of competition advocacy programmes (for example, seminars and workshops for government officials, producers and consumers);


-
creating an institutional memory, including through the establishment of information databases which would lead to a more sustainable building of capacity;
 and


-
providing competition officials with opportunities for enhancing their experience in the area, including through scholarships for further training, internships and agency exchanges.  These  needs have been referred to as being particularly necessary for smaller developing countries, including island countries.
 

D. capacity building activities at the bilateral and regional levels 

24. Reference has been made in the Working Group to capacity building activities at the bilateral and regional levels. Bilaterally, established competition agencies from some countries have provided extensive assistance to countries engaged in the process of implementing a competition regime on issues ranging from drafting new laws and amendments to case-specific analysis.
  It has also been noted that regional seminars, whether organized by bilateral donors, regional associations or multilateral organizations, enable competition officials to become familiar with and gain confidence in their counterparts from other countries, thereby contributing to the formation of human networks.
  Reference has also been made to regional arrangements which have established procedures for reciprocal consultations and technical assistance such as MERCOSUR and to the capacity-building activities of COMESA.  The point has been made that in addition to being an important source of expertise, the close links that have been forged between competition agencies through such arrangements have had a positive impact in facilitating convergence on common standards in the relevant regions.

E. the role of other multilateral organizations in this area

25. As has been noted on many occasions in the Working Group, other international organizations, in particular UNCTAD, the OECD and the World Bank, have significant technical assistance programmes and make important contributions to capacity building in the field of competition law and policy.
  Information on their activities has been presented in the Working Group at various times.
  The point has been made in the Working Group that, in view of the more extensive resources and experience of these organizations in the field of competition law and policy, capacity building activities undertaken in the framework of the WTO should draw effectively on the resources and strengths of these other organizations, to the extent feasible given their own priorities and constraints.
  
IV. design and delivery of capacity building activities

26. Various suggestions have been made during Working Group meetings as well as during the WTO Workshops in Thailand and South Africa regarding the possible design and delivery of capacity building activities in the competition policy area so as to ensure the effective provision of technical assistance. 

27. Specifically, the view has been expressed that the modalities of technical assistance in the competition policy area should be related to the stage of development of competition law in the recipient country.
  In this regard, it has been noted that the more than 80-90 countries having, or in the process of introducing competition laws are at many different stages in their institutional development.
  The view has been expressed that, therefore, technical assistance should take account of differences such as those relating to resource endowments and degrees of institutional development.  Further, the view has been expressed that to be effective, technical cooperation has to be tailored and country-specific.

28. A related point was made during the WTO Workshop held in South Africa that, while it is important to adapt national laws to suit the relevant economic, social, cultural and economic context, the experience of both developed countries and other developing countries is relevant to building strong competition institutions in developing countries.  The view was expressed that developed countries can help to enhance capacity through training and technical and financial assistance and can also provide guidance for policy implementation.  The experience of other developing countries is also a useful point of reference, particularly in cases where they have already adopted competition law and policy, especially with regard to the key problems to be addressed.
  
29. The view has also been expressed that it is important that assistance with capacity building be provided on a country-by-country basis and be demand-driven.  It has been suggested that this would better ensure that such assistance meets the real needs of individual countries.
  Further to this point, at the WTO Workshops in Thailand and South Africa, the suggestion was made that three important elements are associated with the effective provision of technical assistance.  First, countries need to identify their priorities according to their specific needs.
  In this respect, the point has been made that support from government and all relevant stakeholders is needed first.
  Secondly, countries should approach donors depending upon their needs and priorities.  Technical assistance should be sequenced in accordance with the countries' priorities and it should be ensured that the response fits with the needs and expertise of the various institutions.
  The view has been expressed that in addition to responding to self-identified needs, technical assistance should be predictable, harmonised as between the various providers to ensure consistency and to avoid duplication, and equitably distributed.  The providers of technical assistance should have a sound understanding of the relevant issues based on practical experience as well as theoretical knowledge.  Further, technical cooperation should include a competition advocacy component (such as training of parliamentarians, the administration, relevant organizations, the media and economic operators) to help develop a culture of competition.

V. views expressed in the working group regarding the importance of capacity building as an element of a possible multilateral framework

30. Capacity building constitutes a key element of proposals made by some Members for the development of a multilateral framework on competition policy.  In particular, it has been proposed that an element of the framework should be the provision of enhanced support for the progressive reinforcement of competition institutions in developing countries through capacity building.  Further, certain proponents have suggested that the application of the concepts of progressivity and flexibility in relation to the approach or methodology employed in developing and implementing a competition regime will allow due account to be taken of the particular situations facing individual countries. These proposals have been the subject of discussion and debate at a number of Working Group meetings.  Proposals have also been made for the inclusion of elements regarding modalities for case-specific cooperation between competition authorities and a peer review mechanism in a possible multilateral framework on competition policy.  Discussions in the Working Group have highlighted the interaction between these elements and the proposed element regarding capacity building.

A.
proposals regarding capacity building elements in a multilateral framework on competition policy

31. A key element of current proposals by some Members for the development of a multilateral framework on competition policy relates to the provision of enhanced support for the progressive reinforcement of competition institutions in developing countries through capacity building.  The view has been expressed that enhanced and more effective capacity building activities are vital to the development of structures for the effective introduction and enforcement of competition laws.
 The proponents suggest that relevant capacity building activities would be undertaken in cooperation with other intergovernmental organizations and bilateral donors.
  The assistance provided should be demand-driven and should help developing countries to reap the benefits from access to international cooperation from as early a stage as possible.
 

32. The view has been expressed that the development of a multilateral framework on competition policy could have two principal benefits with respect to capacity building.  First, the view has been expressed that as a formal commitment in the WTO, a multilateral framework could enhance the priority attached by all Members to capacity building associated with the adoption of a competition law and its enforcement.
  It has been suggested that within a multilateral framework on competition policy, technical assistance programmes could receive higher priority and be better focused on the needs of recipient countries.
 

33. Second, it has been suggested that the coordination of capacity building activities could be improved.
 The point has been made that, in the past, technical cooperation has been provided through many sources, which entails a risk of duplication and leads, in turn, to wastage of human and financial resources.
  The view has also been expressed that technical assistance initiatives often develop on an ad hoc basis, which can result in duplication of efforts.  Further, in some cases, there may be a lack of consistent and continuous support to countries which require assistance at different stages in the development of a competition law regime (i.e. from the drafting of a law to the setting up of competition institutions and the progressive building up of capacities to deal with more complex cases).
 

34. An OECD survey
 of relevant activities in 1999‑2000 that was discussed in the Working Group
 is also relevant to the issue of coordination of capacity building activities.  That survey included the following findings: (i) more resources are needed for technical assistance activities since the demand for such assistance substantially outstrips the available resources; (ii) even if there is no evidence of duplication, increased coordination between providers of assistance could enhance the effectiveness and efficiency of relevant programmes; (iii) on the other hand, the benefits of coordination in an effort to stretch resources also have limits both in terms of costs and country sensitivities; and (iv) the overall effectiveness of current assistance efforts could be improved through funding being provided to enhance the ability of established competition agencies, as opposed to private contractors, to provide relevant assistance.
  

35. The suggestion has been made that duplication could be minimized and efficiency and effectiveness improved through the adoption of a multilateral framework which would, in turn, improve coordination among existing assistance programmes.
  In particular, the point has been made that a WTO framework agreement on competition policy could facilitate the design of more coherent and multi-year technical assistance programmes which could cover issues ranging from initial economic analysis and the drafting of competition laws to training and exchange of staff in order to further the expertise and enforcement capabilities of all WTO Members and their competition authorities.

36. With regard to the possible role played by the WTO in relation to capacity building activities in the competition policy area, the point has been made that the WTO Working Group is merely a forum in which to discuss the interaction between trade and competition policy; it has no mandate to coordinate technical cooperation in this field.
  Furthermore, it has been stated that the WTO has only very limited human resources with experience in this field in comparison with other organizations.  In any case, it has been suggested that the WTO is not primarily a technical assistance agency.
  The view has also been expressed that there is insufficient evidence to suggest that the current ad hoc system of providing technical assistance is less effective than ideally would be the case.  Further, the point has been made that it is not clear that a multilateral agreement on technical assistance would improve the current situation.  There are possible inefficiencies associated with the establishment and operation of a centrally-planned system.
 

37. In response, the view has been expressed that what the proponents have in mind is not "central planning" but, rather, a modest effort to prevent duplication and to exploit possible synergies where they exist.
  Further, the view has been expressed that there is no expectation that the WTO Secretariat itself would assume the role of a major donor of assistance relating to the training of agency staff, drafting of national legislation, etc.  Rather, the Secretariat would work in collaboration with other organizations and bilateral donors active in this area.
  Although the WTO's strength as an institution resides in its status as a rule-making body, this does not imply that it is unable to absorb enhanced technical cooperation activities as part of its agenda.  On the contrary, the WTO's rule-making and technical cooperation activities are mutually supportive and complementary.  The most important consideration is that an urgent need has been expressed by a number of developing countries for enhanced technical cooperation and support in this area.
  The point has also been made that experience has shown that technical assistance is most effective if a coordinated approach is taken in responding to demands from recipient countries. Given its near global membership and the clear linkages between trade and certain anti-competitive practices, the WTO is an appropriate forum to achieve better coordination.
  The view has been expressed that the role played by the WTO in stimulating a more integrated and coordinated approach to technical assistance would be along the lines of the ongoing work in the Committee on Trade and Development and the General Council on enhancing the capacity of the WTO together with other organizations to promote technical assistance linked to capacity building.  Further, the effectiveness of technical assistance could be enhanced through the establishment of monitoring mechanisms.  The view has been expressed that a WTO Competition Policy Committee would be a natural venue for this.

38. The concepts of progressivity and flexibility in relation to the approach or methodology employed in developing and implementing a competition regime are also aspects of proposals for the development of a multilateral framework on competition policy that are relevant to the subject of this note.
  The proponents have suggested that these concepts allow due account to be taken of the particular situations facing individual countries.
 

39. More particularly, with respect to the concept of progressivity, it has been suggested that any commitments relating to the introduction of a competition law would have to be progressive in nature, so as to take into account differences in levels of development.
  The view has been expressed that this concept allows the gradual and selective introduction of instruments to control anti-competitive behaviour.  It permits the evolution and deepening of relevant instruments as economies develop and regimes mature over time.  Ongoing support for capacity building is integral to this process, and should allow countries to fully assimilate one aspect of competition rules before progressing to the next step.
 
40. In relation to the concept of flexibility, it has been suggested that the application of this concept would accommodate many Members of the WTO that currently lack national competition laws.  In particular, proponents have suggested that any possible commitment by such countries in relation to the introduction of a domestic competition policy regime should entail both an appropriate transition period and flexibility with respect to institutional design to ensure that relevant constraints are taken into consideration.
  The view has also been expressed that flexibility would be instrumental in allowing countries to design laws and policies to address anti-competitive practices that threaten development without preventing domestic firms from achieving beneficial economies of scale and other efficiencies.
 
41. The view has been expressed that the approach put forward by the proponents is predicated on the need to have or adopt a comprehensive domestic competition law, albeit on a progressive basis.  The point has been made that such an approach fails to take account of the position of Members who do not want to adopt a competition law and do not feel that such a law is necessary for them.
  The point has been made that, given the diversity in competition policy objectives and implementation instruments across economies, a requirement to adopt a national competition law could be demanding and burdensome for some Members.  The point has also been made that the lack of a comprehensive competition law in some countries is not necessarily linked to capacity constraints; it could be motivated by other considerations.
  
42. In response, proponents of a multilateral framework have indicated that they are not necessarily insisting that all Members would be required in every case to adopt a comprehensive domestic law. Rather, considerable flexibility would be provided in terms of exceptions and with regard to the scope and coverage of the law.  Furthermore, at least one of the proponents has indicated that it is ready to consider the appropriateness of a sectoral approach or other approaches, such as those that are currently in place in some Members.
  The point has been made that it is necessary to respect the problems and needs of countries that do not have a domestic legal framework and that specific responses would have to be developed for those individual countries.
  The suggestion has also been made that it might be reasonable to envision that the obligations to be embodied in a possible multilateral framework would not apply to Members choosing not to have a national competition law.  However, when Members did wish to establish competition bodies or laws, they would be subject to the relevant principles including non-discrimination and transparency and would benefit from related technical assistance.
 
43. Apart from proposals regarding the inclusion of elements relating to capacity building in a multilateral agreement, suggestions for how consideration might be given in the Working Group to capacity building activities have also been made.  In particular, the following points have been put forward as a focus for future activities in the Working Group:  

-
construction of a network among competition authorities of Member countries for the efficient and flexible exchange of opinions and information by using information technology;


-
creation of a database of competition law, enforcement, technical cooperation activities, etc. for each Member country; 


-
comparison of competition laws in each Member country and analysis of their historical and economic backgrounds in addition to moves towards the convergence of competition laws and the menu of options for economies poised to enact competition law; 


-
consideration of measures to realize the early introduction of competition laws; 


-
compilation of data on competition policy reflecting the development of competition laws and experiences with their implementation; and 


-
consultation and exchanges of opinions on how to address anti-competitive practices that have international implications.

44. Elaboration has also been sought in relation to: 


-
practical approaches to institution-building that will economize on administrative costs and that will permit the exploitation of synergies with other relevant market-place institutions;


-
promotion of coherence between competition policy and related laws/policies and WTO disciplines and also coherence in the activities and initiatives of the international community.;


-
practical approaches to cooperation and assistance in the implementation of competition law and policy, both at regional and multilateral levels. 

B. interaction of capacity building with other suggested elements of a multilateral framework

1. The Complementary Roles of Case-Specific Cooperation and Capacity Building

45. The view has been expressed in the Working Group that case-specific cooperation and technical assistance can play complementary roles in building capacity and strengthening competition institutions in developing countries.  In this regard, a phased approach to cooperation has been suggested.   In phase one, dissemination of sound and effective competition law would be promoted through technical cooperation.  In phase two, where Member countries had already introduced a competition law, technical assistance could occur for institution building.  In phase three, if qualified countries are so willing, voluntary cooperation including the exchange of non-confidential information, could occur.  Throughout the whole process, the exchange of experience and learning of practices would be conducted.
  The view has been expressed that such a progressive approach would best address the actual needs of individual Members
 and would provide sustained support for the process of progressive development of competition enforcement structures in developing countries.

46. The related view has been expressed that the promotion of cooperation at the multilateral level could have a positive impact on domestic decision-making processes in relation to the implementation of competition policy.  In particular, by increasing awareness of other Members' experiences and by being exposed to best practices through international cooperation, Members may gain valuable insights that strengthen domestic reform efforts.

47. Conversely, the point has been made that technical assistance and capacity building can be essential to facilitate meaningful cooperation between agencies.  For example, the point has been made that inter‑agency cooperation could be helpful in addressing practices such as international cartels.  At an appropriate stage, it would be helpful if agencies could deepen cooperation so as to include the sharing of confidential information.  However, a process of mutual confidence‑building and, in some cases, institution‑building is needed if this is to take place.

2. The Relationship of Capacity Building and Peer Review

48. The point has also been made that the introduction of appropriate peer review mechanisms could reinforce and enhance the effectiveness of capacity building through technical assistance.
  Peer reviews, which would be voluntary in nature, would be an instrument through which issues that relate to enforcement could be discussed in an open and constructive manner.  For example, in the case of developing countries, it could be used in some cases to identify possible capacity constraints as well as to examine enforcement policies being followed in individual countries.
  The view has been expressed that to the extent that peer review occurs in a cross-border context, it provides an opportunity for countries to learn from others with similar experiences or similar problems.  If done well, peer review promotes convergence and helps to build confidence among agencies as well as credibility and support.  It has also been suggested that a peer review process would help to establish benchmarks or guidelines to evaluate the implementation process.  However, peer review needs to exist side-by-side with capacity building since they both have a role to play.
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