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I. Introduction

1. This note has been prepared by the Secretariat in response to a request made by the Working Group for a paper that brings together the issues raised and points made on the relationship of trade and competition policy to development and economic growth, based on the oral and written contributions to the Group relevant to this topic, including work done in UNCTAD and other intergovernmental organizations that has been brought to the attention of the Group.

2. The Relationship of Trade and Competition Policy to Development and Economic Growth is noted as a specific topic for discussion in the Checklist of Issues Suggested for Study that was prepared by the Chairman for consideration in the Working Group.
  In addition, the preamble to the Checklist notes that all elements of the Group's work should be permeated by the development dimension of the issues.  In fact, the relationship of trade and competition policy to development and economic growth has been an important focus of discussion in the various meetings of the Group, as reflected in the records of those meetings.  This relationship and/or the development dimension of the issues is referred to specifically in a large number of written submissions by Members and observer intergovernmental organizations, including those of the European Community and its member States (W/1 and 45), Egypt (W/9), Pakistan (W/10 and 41), Venezuela (W/14), Hong Kong, China (W/15 and 26), Nigeria (W/16), UNCTAD (W/17), ASEAN WTO Members (W/19 and 33), Peru (W/36), the OECD (W/21 and Add.1), the World Bank (W/22), India (W/24), Japan (W/25, 52 and 68), Korea (W/37 and 56), Australia (W/39), Turkey (W/40 and 76) and Kenya (W/46).  In addition, in introducing their own national competition legislation and policies, a large number of developing and transition countries have commented on the specific reasons underlying the adoption of such legislation.
  These comments shed further light on the relationship between competition policy and economic development.  A number of other contributions to the Group, while not explicitly focused on the development dimension, provide insight into closely related issues.
  In addition, Members and observers have brought to the attention of the Group a number of supplementary materials that bear directly on the development dimension of the issues.

3. The wide-ranging discussion of issues concerning the relationship of trade and competition policy to development and economic growth in the Group reflects significant developments in Members' national legal and policy frameworks.  In the past decade, a large number of developing and transition countries have implemented or strengthened national competition legislation and related enforcement policies.
 Often, this has been done as an element of a broader package of market-oriented policy reforms.
  On the other hand, a number of countries, particularly in Asia and Africa, have not as yet seen fit to adopt comprehensive competition legislation (though they may, at least in some cases, have adopted elements of competition policy).  The debates in the Group provide extensive insights into the reasons underlying these respective positions.

4. Without purporting to be exhaustive, the present paper seeks to synthesize the main themes of the diverse contributions to the Group relevant to this matter.  The paper is developed in five substantive sections.  Part II of the paper discusses the various reasons that have been given in the Group for the implementation of competition law and policy
 in developing market economies.  Part III sets out points that have been made regarding the interconnections between trade and competition policy in fostering sound economic development.  Part IV considers a number of reservations and/or practical considerations regarding the need for and/or design and application of competition law and policy in developing market economies that have been put forward in oral and written contributions.  Part V sets out points that have been made regarding the role of international cooperation, including technical cooperation, in facilitating the implementation of competition policy in developing countries.  Part VI provides concluding remarks.

II. REASONS FOR the IMPLEMENTATION OF Competition Law and Policy in Developing Market Economies

5. In addition to the above-noted general contributions on the development dimension of the issues, extensive insights into the reasons underlying (and benefits expected from) the adoption of competition law and policy in developing and transition economies are provided in Members' presentations on relevant legislation and policy in their respective jurisdictions.
  Materials introduced in the Group by UNCTAD, the OECD and the World Bank provide useful supplementary information.

6. A point that has been emphasized by a number of Members in their oral and written contributions to the Group is that, in many cases, competition law and policy have been implemented or strengthened not in isolation, but rather as one element of a package of interrelated reforms of policies aimed at promoting economic and social development.
  In a number of cases, a central feature of these reforms has been greater reliance on market forces as an engine of development and adjustment and on the creation of a framework aimed at ensuring that such forces operate in the public interest, notably by promoting or maintaining competition in markets.  The related reforms may include external market-opening measures (including liberalization of trade and foreign investment regimes), privatization and sector-specific regulatory reforms/deregulation.  The various elements of the package are considered to be mutually reinforcing.

7. A related point that has been made concerns the heightened importance of competition policy as a tool of development in the current, globalizing economic environment, as compared to previous eras.  Specifically, the argument has been made that whereas, in the past, countries could hope to achieve development through other (possibly more interventionist) tools and approaches, these approaches are no longer workable in light of the extent of trade liberalization and globalization of business activities that have taken place and the increased importance of foreign direct investment as an engine of growth in the present economic environment.  As a result of these developments, anti-competitive practices of enterprises are increasingly international in scope, and appear to be relatively more significant than in the past.  Consequently, according to this view, a vigorous competition policy is necessary to respond appropriately to these concerns and to establish a climate that is conducive to investment and economic growth.

8. Beyond these two general points, a number of specific rationales for introducing competition law and policy have been noted in Members' contributions.  While many of the reasons given and benefits noted in these materials overlap, at least to a degree,
 they can also be "broken out" as follows:

(b) Promoting an efficient allocation of resources

9. The ability of competitive markets and competition policy to contribute to enhanced economic efficiency provides a key link between such policy and the development process.  In this regard, a number of contributions have made the point that competition policy can serve the goal of enhanced efficiency, in both its static and dynamic senses.
   As elaborated in documentation placed before the Group by observer intergovernmental organizations, competition in markets promotes efficiency by:  (i) driving prices toward marginal costs; (ii) ensuring that firms produce at the lowest attainable costs; and (iii) providing incentives for firms to undertake research and development (R&D) and to quickly introduce new products and production methods into the marketplace.
  Competition policy reinforces this process by preventing or providing remedies for market structures and business practices that artificially weaken the degree of interfirm rivalry in markets, thereby contributing to an inefficient allocation of resources.

(c) Protecting the welfare of consumers

10. Another, related rationale for the adoption of competition law and policy that is cited in the submissions of numerous Members is the protection of consumer welfare.
  The point here is that an adequate legislative and policy framework is required to protect consumers from anti-competitive practices that raise prices and reduce output.  In the view of some Members, a focus on consumer welfare as the criterion for application of competition policy may help to avoid the potential for international conflicts associated with "total welfare" approaches.
  For some Members, a focus on protecting consumers is also a question of moral imperative:  in the absence of an appropriate statutory framework, they will be victimised by unscrupulous actors in the marketplace.

(d) Preventing/addressing excessive concentration levels and resulting structural rigidities

11. A related role of competition policy that is emphasized in some Members' contributions is that of preventing excessive market concentration and its associated deleterious effects.
  These, it has been suggested, include extensive inefficiencies, structural rigidity and non-adaptability to external shocks.
  Furthermore, it has been suggested that a failure to introduce an effective competition policy at an appropriately early stage in the development process can necessitate costly industrial restructuring at a later stage.
 In a related vein, it has pointed out that far-reaching structural de-concentration measures served as an important underpinning of the vigorous growth and development that took place in Japan in the post-World War II reconstruction period.

(e) Addressing anti-competitive practices of enterprises (including multinational enterprises) that have a trade dimension, and that (possibly) impact particularly on developing countries

12. The need for effective competition laws and policies to address anti-competitive practices of enterprises that impact on international trade has been a central theme of discussions in the Working Group.
  In this regard, at the meeting held on March 11-13, it was suggested that three broad categories of practices having such effects could be identified:  (i) practices affecting market access for imports;  (ii) practices affecting international markets, where different countries are affected in largely the same way;  and (iii) practices having a differential impact on the national markets of countries.
  Practices that have been cited as falling in the first category include domestic import cartels, international cartels that allocated national markets among participating firms, exclusionary abuses of a dominant position, the unreasonable obstruction of parallel imports, control over importation facilities, vertical market restraints that foreclose markets to foreign competitors, certain private standard‑setting activities and other anti-competitive practices of industry associations.
  Those falling in the second category include, first and foremost, international cartels, and also some instances of mergers and abuses of a dominant position affecting international markets.
  Practices cited as falling in the third category include export cartels and situations in which mergers are benign or even beneficial in one market, but have detrimental effects in other markets.
  There appears to be general recognition in the Group that (possibly in varying degrees) these types of practices, where they occur, can have significant detrimental effects not only on trade but also on economic welfare and development.

13. A number of contributions to the Group have raised the question as to whether developing countries may be particularly vulnerable to practices such as those outlined above, and possibly other practices, perhaps especially where these involve multinational enterprises.
  For example, the initial contribution of Pakistan (W/10, section I(e)) notes that an important focus for the Group should be on the scope for both traditional and new forms of restrictive business practices by trans-national corporations, and on the capacity of developing countries to combat such practices.  In the meeting of 11-13 March, the representative of India noted that questions had arisen in his country regarding apparent practices associated with licensing requirements in the caustic soda industry, and with foreign investment in the Indian national automobile industry.

14. A closely-related concern that has been raised both in written submissions and in oral comments in the Group concerns the impact of mergers involving multinational enterprises in developing countries, and the capacity of developing countries to deal with the impact of such mergers on competition in their domestic markets.  In particular, a written submission to the Group by Venezuela (document W/14), makes the point that "a situation may arise where the merger of two or more parent firms does not produce structures which restrict competition in their countries of origin, for example owing to their relatively small share in those bigger markets, and yet would create such structures in the context of their subsidiary companies or affiliates in developing or small countries where they operate, owing to the new market dominance they may have acquired in those countries as a result of the merger in the countries of origin".
  Moreover, the submission suggests that, even if the competition authority of a  developing country refuses to authorize a merger of subsidiary companies in its national market, this will not prevent the merger in the country of origin, and that this situation may give rise to collusive strategies among firms in the developing country as a result of decisions taken by the parent firm(s).  The impact on smaller markets of mergers involving multinational enterprises was also the focus of a specific question posed to Members generally at the meeting of 16-17 September 1997.

15. Materials brought to the attention of the Working Group by observer inter-governmental organizations provide additional possible examples and further insights into such practices.  For example, the 1997 World Investment Report refers to the following possible examples of post-entry competition issues relating to foreign direct investment (FDI).

(i) Ancillary agreements restraining competition

The Report notes that there can be situations where FDI, although approved at the time of entry into a developing country market, is accompanied by ancillary agreements that may involve various restrictions of competition.  For example, international franchisers establishing themselves in a country might require local franchisees to source certain inputs from specific sources they control, with the justification that this guarantees quality.

(ii) Secondary effects of competitive entry through FDI

The point is made that, even after the establishment of a foreign affiliate, competition authorities have a continuing role in ensuring that market situations do not develop that jeopardize competition in the economy and hinder entry by other competitors.

(iii) Cross-border technology alliances

Inter-corporate alliances, which involve agreements between unaffiliated firms, are becoming more numerous.  These often involve contractual arrangements that limit the freedom of the parties in various ways.  Given the many types of alliances, and the different purposes for which they are created, the Report suggests that they constitute a "grey area" of competition law.

16. Materials brought to the attention of the Group by the World Bank provide some further examples.  For example, in the meeting of the Group on 11-13 March, the observer from the World Bank referred to anti-competitive agreements involving both local and offshore producers as an example of a type of agreement that could affect competitive conditions in developing countries.
  In discussing the overall impact of anti-competitive practices on trade and development, he commented on the question of whether the incidence of anti-competitive practices affecting international trade was greater:  (i) among developed countries; (ii) between developed and developing countries;  or (iii) among developing countries.  He stated that, although systematic empirical evidence was lacking, the Bank's experience tended to confirm the third possibility (i.e., that such practices were most prevalent among developing countries).

17. Two main points have been made in the Group, in regard to the appropriate policy response to the foregoing concerns regarding the impact of anti-competitive practices in developing country markets.  The first is that all countries, including developing countries, should be encouraged to adopt and enforce a well-constituted competition law and policy.
  The second response has been to point to the need for, and potential of, enhanced cooperation between national competition authorities in addressing such practices.
  It has been noted that such cooperation may take many forms; it includes technical assistance and exchange of non-confidential information in addition to the more intensive, case-specific cooperation that sometimes takes place between the competition authorities of developed countries with extensive experience in this area.  The role of international cooperation is discussed further in Part V of this paper.  With regard to the specific question regarding the effects of mergers involving multinational enterprises in developing country markets, Members responding to this point have generally agreed that mergers can have different effects in different markets.  In their view, this highlights the importance of each country having an appropriate competition law and of participating in cooperation agreements with other countries.
  A final, related point that has been stressed by some Members in the Group concerns the ambiguous nature of some types of interfirm arrangements, including, particularly, joint ventures and strategic alliances, and, therefore, the importance of an enlightened case-by-case approach to the enforcement of competition in this area.

(f) Increasing an economy's ability to attract foreign investment and to maximize the benefits of such investment

18. The point has been made in various oral and written contributions to the Group that the implementation of a transparent and effective competition policy can be an important factor both in enhancing the attractiveness of an economy to foreign investment, and in maximizing the benefits of such investment.
  More specifically, these contributions have suggested that competition policy can enhance the attractiveness of an economy for foreign investment by providing a transparent and principles-based mechanism for the resolution of disputes involving such investment that is consistent with international norms that are widely-accepted internationally.  This increases investor confidence and therefore the propensity to invest.  Vigorous competition in markets, reinforced by competition policy, also helps to maximize the benefits of such investment to host countries, by encouraging participating firms to construct state-of-the-art production facilities, to transfer up-to-date technology into host countries and to undertake appropriate training programmes, and by preventing the exploitation of consumers.

19. The 1997 World Investment Report, brought to the attention of the Group by the observer from UNCTAD and various Members,
 emphasizes the growing, direct relationship between FDI liberalization and the importance of competition policy as a building block of development.  It observes that, while FDI liberalization can help to enhance the contestability of markets, which can provide an important stimulus for greater efficiency, it is not a sufficient condition to achieve this result.  Rather, to the extent that FDI liberalization creates greater freedom for firms to pursue their interests in markets, effective competition laws, policies and enforcement machinery are necessary to ensure that pre-existing statutory obstacles to contestability are not replaced by anti-competitive practices of firms, thus negating the benefits that could arise from liberalization.
  This need increases as liberalization becomes more widespread and extends to new areas.

20. Consequently, the Report argues that the ongoing world-wide liberalization of FDI policies needs to be complemented by the introduction of effective competition laws and policies in participating countries, to foster a pervasive "culture of competition" throughout the world economy.
  This will provide governments with practical tools to address anti-competitive structural changes and business practices, and thereby enhance confidence that liberalization will ultimately serve the best interests of citizens in the liberalizing countries.  Nonetheless, the Report also emphasizes that, particularly for countries that have limited experience in this area, the transition to a more open, competition-oriented system cannot be achieved overnight and involves difficult political choices, the balancing of interests among many stakeholders and the resolution of significant practical problems.

(g) Reinforcing the benefits of privatization and regulatory reform/deregulation initiatives

21. The point has been made in several contributions to the Group that competition policy can reinforce, and may even be essential to realizing, the benefits of privatization and deregulation programmes and initiatives.
  The argument here is that, unless appropriate measures are taken to ensure inter-firm rivalry, and to prevent the continuation and/or re-establishment of monopolistic market structures, no fundamental change will occur in the incentives facing firms that will improve their overall behaviour and performance.  Privatization will simply replace a public monopoly with a private one.  Similarly, poor performance and the abuse of market power are likely to continue after deregulation if deregulated industries are not subjected to the alternative discipline of competition law.

22. The related matter of the contrasting attributes and potential advantages of competition law and policy as compared to direct economic regulation have also been the subject of extensive discussion in the Group.  For example, it has been pointed out that competition policy is based on the belief that markets generally work, and that there is a need for intervention only in a minority of situations where there are clear market failures.  It leaves the vast majority of operational decisions to the firms involved.  This is in contrast to regulation, which generally reflects a view that there is a need for continuing government oversight either because the government wishes to pursue some specific social objective, or due to the existence of a natural monopoly.  It involves much more detailed supervision of the day-to-day decisions of regulated firms.

23. In a related vein, the representative of New Zealand has made the point that reliance on a comprehensive competition law helps to ensure policy coherence and consistency across sectors.  This is advantageous from a trade perspective, in that a secure, predictable and transparent approach across sectors facilitates the free flow of trade and investment.  According to him, sector-specific regulatory regimes can also open the door to pleading for favourable treatment by incumbent players in an industry, and raise questions as to why one sector should be treated more favourably than another.  For these reasons, wherever possible, New Zealand favours a policy of reliance on general competition law rather than sectoral regulations.  The allegedly greater risk of "capture" of sectoral regulators as compared to agencies responsible for a generic competition law has been emphasized by other delegations, as well.

24. Potential tensions between the roles of competition law and sectoral regulators have been addressed in various ways.  For example, in Australia, sectors such as telecommunications are subject to a sectoral regulator, which can bring to bear specialized expertise on technical issues.  However, access to the sector is supervised by the national competition authority under the overall competition law.  In Mexico, the competition law applies to all areas of economic activity, including sectors that have their own regulatory regime.  The role of sectoral regulators in that country is perceived as complementary to the competition law, to provide necessary fine-tuning.
  The competition law of the European Community and its member States also embodies specific provisions that enable the administering authorities to address restrictions on competition through government measures, including regulations.
  On the other hand, in certain other jurisdictions, the role of competition law can be displaced by sectoral regulations that deal specifically with the relevant conduct, at least in some circumstances.

25. It has been suggested that developing countries undergoing transition to a market-based economy may face particular challenges and dilemmas in introducing the necessary pro-competitive reforms to accompany privatization and deregulation programmes.  For example, a contribution by Argentina (document W/55, page 7) notes that, in that country, "the privatization process was influenced by two goals that operated as opposing forces:  one microeconomic and the other macroeconomic.  The microeconomic goal is the most obvious and consisted of seeing privatization as a tool for increasing the long-term efficiency of the economy, whereas the macroeconomic goal was to use privatization as a means of obtaining financial resources at a crucial juncture in the stabilization process.  These were opposing forces because in concrete terms the former implied the need to introduce the greatest possible competition into markets, whereas the latter implied restricting competition in order to make the business more attractive to investors and consequently raise the purchase price".  The contribution emphasizes that the costs involved in the perpetuation of private monopolies and the lack of competition were realized over time, and that a revitalization of competition law in that country has played a crucial role in improving performance in the markets concerned.
26. The importance of competition policy in reinforcing the benefits of privatization and regulatory reform is emphasized in various materials brought to the attention of the Working Group by representatives of observer intergovernmental organizations.  For example, UNCTAD (1997b) notes several examples of situations in which the potential benefits of regulatory reform and deregulation have been attenuated by a failure to apply appropriate competition law disciplines.
  Reflecting similar concerns, the 1997 OECD Report on Regulatory Reform recommends that governments should expand the scope and effectiveness of competition policy, as an essential underpinning of competition policy.

(h) Establishing an institutional focal point for the advocacy of pro-competitive policy reforms and a competition culture

27. Many contributions to the Working Group have emphasized the importance of competition advocacy activities as a tool for promoting competition, in both developing and developed economies.
  Typically, such activities involve making the case for the application of competition principles in the design or implementation of governmental policies and measures, including the elimination of unnecessary regulation and the adoption of the least anti-competitive means of achieving various policy objectives.  In this regard, the point has been made that, while it may not be strictly necessary, the existence of a competition law coupled with a vigorous enforcement policy greatly facilitates effective competition advocacy work.  This is because a track record of effective enforcement activity enhances both the credibility and the expertise of the responsible agency.
  In fact, materials brought to the attention of the Working Group indicate that the laws and/or judicial processes of several countries give competition authorities the right to intervene in legislative or administrative processes, while authorities in other jurisdictions may intervene on request.

III. The Interconnections Between Trade and Competition Policy in Fostering Economic Development AND GROWTH

28. The purpose of this paper is not merely to synthesize the points made on the role of competition policy in furthering economic development, but also to set out the perspectives that have emerged in the Working Group on the interaction between trade and competition policy as it affects development and economic growth.  In this regard, three general points have been made/questions raised by delegations.  First, a large number of Members have emphasized the complementary roles of trade liberalization and competition policy in promoting economic efficiency, development and growth.  Second, some delegations have posed the question of whether, and in what circumstances, can open trade and investment policies serve as a substitute for competition policy?  A further question raised in this context is whether there may be welfare trade-offs involved between the enforcement of competition legislation in a domestic economy and the attainment of economies of scale and the "critical mass" necessary for firms to succeed in international markets?  The following subsections attempt to synthesize the arguments that have put forward on these points.

(b) The complementary roles of trade liberalization and competition policy in promoting efficiency and economic development

29. In the course of the Group's work, a large number of Members have made the point that the  competition policy and trade liberalization play complementary roles in promoting efficiency, consumer welfare, growth and development.
  Trade policy fosters these goals primarily through the reduction of government-imposed barriers to international commerce, while competition policy addresses principally anti-competitive practices of enterprises that impede access to, or the efficient functioning of, markets.
  Neither instrument is likely to be fully successful in the absence of the other.
  The point has also been made that a central function of the WTO is to promote the equality of competitive opportunities for Members in the world trading system.  Since competition policy is essential to the latter condition, this further illustrates the interdependence and complementary nature of trade and competition policy.

(c) To what extent can trade and investment liberalization be a substitute for competition policy?

30. In the course of the Group's discussions, some delegations have suggested that, at least in the case of small economies characterized by a minimum degree of government intervention in markets, an open trade policy can serve as a substitute for competition policy.
  The argument here is that, in such economies, competition from foreign sources can serve as an effective substitute for rivalry among domestic producers in disciplining the exercise of market power.  Indeed, even delegations that have emphasized the importance of competition law as a building block of development in the current economic environment emphasize that private anti-competitive conduct is made more difficult to sustain by an absence of government barriers.

31. Nonetheless, the point has also been made by many Members, and in documentation provided by observer intergovernmental organizations, that trade liberalization alone is unlikely to be sufficient as a guarantor of competition in all circumstances.  The reasons for this include the following factors:  (i) a large number of markets (e.g., non-tradeables or tradeables with high transportation costs) remain local in nature, and are, therefore, not subject to effective discipline from imports (though, in principle, they may still be subject to international discipline if investment is liberalized);
  (ii) even in regard to tradeable goods, and where formal trade barriers have been removed, competition can be affected by a host of government or other measures including regulations, standards and licensing requirements;
 and (iii) even in the absence of the latter type of measures, the ability of imports to discipline the exercise of market power can be affected by a wide range of anti-competitive practices of firms.
 For example, firms (including incumbent domestic suppliers and/or foreign-based suppliers) may divide up markets through price-fixing or geographic market-sharing cartel agreements, or vertical market restraints may be employed by incumbents as a device for deterring imports.  Finally, at a practical level, the point has also been made that the experience of jurisdictions with large internal markets corroborates the need for competition policy, even in the (relative) absence of trade barriers within their internal markets.

32. In a recent contribution to the Group (document W/63), Argentina has set out the results of 18 empirical case studies which, in its view, illustrate the importance of an effective national competition policy, even in the context of external market liberalization. The presumption underlying these studies is that, in general, when a country implements far-reaching trade liberalization, domestic prices will tend toward import parity levels.
  The competition agency of Argentina had, nonetheless, identified several situations where this response had not been forthcoming, due to the existence of anti-competitive practices of enterprises.  Factors that tended to facilitate or underlie such anti-competitive practices included high market concentration levels, inelastic demand (reflecting a lack of substitutes), the prior existence of a cartel, and control by a dominant enterprise of scarce facilities that were necessary for imports to occur.  Based on these findings, the representative of Argentina concluded that effective national competition policies are vital to ensure that the process of adjustment to external liberalization and resulting benefits for efficient economic development are not circumvented by anti-competitive practices.

(d) The importance of economies of scale and critical mass:  possible adverse effects of competition policy on international competitiveness

33. It has been pointed out in the Group that, while competition (and therefore competition policy) may indeed be an important factor in the development process, it is only one such factor.  Building on this point, it has been suggested that before the benefits of competition can be realized, sufficient supply capability must be present in an economy.
  Moreover, the argument has been made that parastatal institutions and conglomerates, or in some cases even monopolies, in addition to special regulatory regimes for the exploitation of natural resources, can play an important role in the development process.  These instruments may entail some tension with competition policy objectives.

34. In a related vein, it has been suggested that the need to allow firms in developing market economies to achieve economies of scale may have particular implications for merger policy.  In particular, it has been suggested that concentrations taking place in the context of economic liberalization are less likely to be linked to anti-competitive practices, but rather to the adaptation of the domestic economy to the changes resulting from the new economic environment.  In this context, the regulation of mergers could constitute an obstacle for economies undergoing transition.

35. In reflecting on these concerns, the view has been expressed by several Members that robust competition in the home market contributes positively to the international competitiveness of firms.
  It does this by providing incentives for the continual upgrading of products, production methods and marketing and distribution channels.  With regard to the achievement of economies of scale, it has been suggested that it should be possible to facilitate this, while still maintaining appropriate competitive disciplines, if competition policy is introduced in conjunction with external market-opening measures.
  This further underscores the complementary relationship between trade and competition policy.

36. A related point made by the observer from the World Bank in the meeting of 27‑28 November is that, in the Bank's experience, a clear majority of cases (80 per cent plus) of anti-competitive practices in a developing country setting involve the supply of intermediate products purchased by other businesses, rather than goods purchased by final consumers.  This is another important reason why competition policy is more likely to assist than to harm firms in developing country markets in enhancing their international competitiveness.

IV. ADDITIONAL Reservations/Practical Considerations Regarding the Need For and/or Appropriate Design of Competition Law and Policy in Developing Market Economies

(a) Social and economic dislocation caused by the transition to a competition-based economy

37. Questions and concerns have been raised in the Group regarding possible social and economic dislocation which may result from reliance on competition policy as a tool of economic development. Delegations have suggested that, perhaps particularly in developing economies, the application of competition policy may create unemployment and/or may affect the survival of firms and industries, including locally-based small and medium-sized enterprises.
  In a related vein, the question has been posed as to what, if any, measures may be appropriate in relation to the exit of inefficient firms (or industries), particularly in the context of economic transformation?

38. In commenting on this concern, representatives of observer intergovernmental organizations as well as some Members have emphasized that, in their view, a key consideration is that, even where a transition to competition imposes high costs on individual incumbent firms, these are likely to be more-than-compensated for by gains accruing to new entrants in the market, and by society as a whole.  For example, UNCTAD (1997b) notes that, while many of the benefits of competition are difficult to quantify, evidence from deregulated sectors in developed countries indicates that the introduction of greater competition yielded significant gains in output, employment and welfare.

39. The point has also been made that  there is a danger of attributing to competition policy social costs that are really the result of more systemic changes relating to a movement away from pervasive regulation and state ownership.  These changes, while no doubt generating short run costs, may well be necessary to achieving sound development.  Further in this vein, it has been suggested that competition policy should not be expected to provide remedies for all possible concerns relating to economic adjustment and adaptation to change; these may need to be addressed through other policies or measures relating to unemployment and job retraining.

40. Notwithstanding the above points, representatives of some Members supporting the overall importance of competition policy as a tool of economic development have also accepted that a degree of flexibility is important, and that competition policy need not be opposed to all forms of interfirm cooperation.  For example, cooperative arrangements between small and medium-sized enterprises might be considered acceptable if they served a useful, pro-competitive function.

41. With regard to the question of what, if any, measures may be appropriate in relation to the exit of inefficient firms (or industries), the argument has been made that what is most important is a body of rules that facilitate the exit by the most inefficient firms (i.e., effective competition rules).  Restrictions on exiting the market encourage inefficient firms to continue operating, which wastes resources, hurts consumers and may lead to layoffs in any event.  Competition measures, in contrast, work to encourage inefficient firms to become more efficient and competitive, or to be replaced by newer, more efficient firms – thereby maximizing productivity and creating employment (including higher-paid jobs) in the long run.
  There may, nonetheless, be a case for special rules that enable  weak firms to merge with stronger competitors, at least in circumstances where it is clear that the weaker firm would otherwise exit the market.
 Incorporating efficiency considerations into merger analysis is another way in which competition policy can, to an extent, facilitate efficient structural adjustment in industries in transition.

(b) Questions concerning the need for a comprehensive competition law as the vehicle for delivery of competition policy

42. Apart from arguments regarding the fundamental desirability of competition policy as a building block of development, delegations have posed questions regarding the need for a comprehensive competition law for delivery of competition policy.
  Further to this point, the argument has been made that competition policy actually comprises the full range of government measures that impact on market structure and conduct, including trade liberalization measures.  Thus, a commitment to competition policy need not entail the adoption of a traditional competition law. 
  In a presentation at the meeting of 11-13 March, the representative of Hong Kong, China indicated that his jurisdiction had made a commitment to a comprehensive competition policy (to be implemented through sectoral regulatory policies, codes of conduct and other appropriate means), but had not found it necessary, at least at this stage, to adopt a comprehensive competition law.

43. In response to such arguments, some other delegations have expressed the view that, while it may indeed be possible for a country to have a competition policy without having a competition law, having such a law provides important benefits.  These include ensuring greater consistency in enforcement approaches across industries;  giving the policy statutory character, enforceability and stability;  enhanced ease of adaptation of new analytical techniques applicable across sectors and a reduced danger of institutional "capture" of a comprehensive competition authority as compared to the situation of regulators that focus on particular economic sectors.

(c) Priorities for the implementation of competition law and policy in developing and transition economies

44. Questions regarding priorities for the implementation of competition law and policy in developing and transition economies have been the subject of a rich and wide-ranging discussion in the Group.  To begin with, Members have discussed the question of the sequencing of the introduction of competition policy with trade liberalization and other economic reforms in the context of developing economies.  One perspective was that two "extreme" views should be rejected:  (i) the view that countries should liberalize first and implement competition policy at a later stage of development;  and (ii) the view that countries should first industrialise their economies through government targeting of industries, and implement competition policy later
.  While the first view reflected an underestimation of the possibilities for private market failures, the second was based on an underestimation of the likelihood of government failures in targeting industries and firms for support.  A better approach would be to adopt competition policy simultaneously with trade liberalization and other economic reforms such as privatization and deregulation.  In this way, competition policy would act as a catalyst for economic reform and development based on market-oriented principles.

45. With regard to priorities regarding the implementation of specific elements of competition law and policy in developing and transition economies, the point has been made that these priorities must take account of the circumstances and institutional endowments of such countries.
  For example, in markets that have been characterized by a high level of state ownership and intervention, for example through price controls, the environment for competition law is not comparable with that in more market‑oriented and advanced economies.
  In addition, developing countries may lack the expertise and other resources to implement a comprehensive competition policy all at once.

46. In the light of the foregoing considerations, a phased approach to the implementation of competition policy has been suggested by the representative of Brazil.
  Under this approach, a national competition authority would first focus on the suppression of horizontal cartels (the most unambiguously harmful type of enterprise practice) and on basic competition advocacy activities relating to essential market reforms.  After gaining adequate experience in these areas, it would then take on additional responsibilities for matters such as merger review and dealing with anti-competitive vertical restraints.  In the last stage, it would take on more sweeping responsibilities for competition advocacy activities relating to all aspects of the interplay between competition policy and regulation.  The representative of Romania has also highlighted the area of anti-competitive agreements among firms (i.e., cartels) as a key focus of enforcement activity for competition agencies in developing and transition economies.
  On the other hand, it has been suggested that the area of merger control be accorded low priority for competition authorities in developing economies that are characterized by a high degree of openness, reflecting the view that mergers in such economies can contribute importantly to desirable rationalization, and that foreign competition may be adequate to discipline any resulting capability to exercise market power.
  The observer from UNCTAD has also emphasized that it is advantageous for countries to begin by implementing the more basic aspects of competition law and policy (e.g., provisions dealing with horizontal cartels and abuse of a dominant position) in addition to advocacy work, and then progress to more complex aspects such as the treatment of vertical market restraints.

47. Notwithstanding generally wide acceptance of the importance of advocacy activities in the Group, another delegation has made the point that a key consideration in framing an agency's activities in its early stage should be to establish and preserve its independence from the domestic political process.
  This may be undercut if the agency is too broadly-focused in its advocacy efforts.  In fact, public and governmental acceptance of competition policy may best be promoted through well-targeted and vigorously-pursued enforcement initiatives that demonstrate the relevance of competition law and policy to businesses and consumers.

48. In a related vein, a number of delegates have expressed interest in and stressed the importance of building a "competition culture", as a means of supplementing and reinforcing the positive effects of implementing a competition law and policy.
  This involves a process of public education to facilitate acceptance of competition policy principles as a central element of national economic policy, both politically and within the national business community.  According to some Members, the building of a competition culture can be facilitated by:  (i) developing allies in government, in the business sector and among consumers or consumer groups;  (ii) giving speeches that demonstrate to consumers the savings obtained from enforcement actions; and (iii) other measures that enhance transparency and public understanding of competition policy rules and decisions, including media contacts to help publicize important case developments.
  However, the point has been stressed that building a culture of competition also requires vigorous enforcement activities in appropriate cases, to underscore the message that rules regarding anti-competitive practices must be respected.
  Expanding on the latter point, delegations have observed that there are important synergies between advocacy, enforcement and general public education activities in the implementation of competition law and policy.  All three are important, and it is important that none be given undue emphasis at the expense of the others.

(d) The desirability of exemptions/transition periods for the implementation of competition law in developing countries, pursuant to any new multilateral instrument

49. Questions have been posed by delegates regarding the desirability of preferential or differential treatment for developing countries in the area of competition law and policy, including transition periods for implementation of any new WTO requirements in this area.  In reflecting on this matter, the representative of UNCTAD has said that the interests of developing countries themselves are unlikely to be best served by general preferential treatment for existing monopolies or sweeping derogations from the implementation of competition law.  The issue meriting consideration is whether there is a need for time-limited exceptions with respect to specific sectors of national interest.

V. The Role of International Cooperation in Facilitating the Implementation of Competition Policy in Developing Countries

50. The potential benefits of enhanced international cooperation, of one form or another, in the implementation of competition policy have been discussed extensively in the Working Group.
 Particularly in the debate that occurred in the November 1997 meeting of the Working Group, several countries, including the European Community and its member States, Turkey, Brazil, Morocco and Tunisia, expressed support for an enhanced framework for international cooperation in competition law enforcement, for the specific purpose of facilitating the effective use of competition policy as a tool of economic development.

51. Members' submissions
 and other documentation
 provided to the Group have made it clear that cooperation in competition law enforcement already takes place at various levels.  At the multilateral level, various WTO agreements, including the General Agreement on Trade in Services, the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) and the Agreement on Trade-Related Investment Measures (TRIMs) touch upon aspects of anti-competitive practices by firms, and provide for consultation between Members affected by such practices.
  At the regional level, cooperative approaches to competition law enforcement have been encouraged in the context of a number of regional integration arrangements.  While the European Community is clearly the most advanced such arrangement, related efforts have been undertaken in the context of NAFTA, Mercosur and other arrangements.
  Probably the most intensive forms of cooperation take place at the bilateral level, where arrangements involving a small number of jurisdictions with extensive experience in competition law and policy provide for notifications, consultations and, in a few cases, the exchange of confidential information to facilitate law enforcement.
  Representatives of a number of Members have made the point that the extent and intensity of international cooperation in competition law enforcement that is feasible depends importantly on the institutional capability, experience and degree of trust that has been built up over time among the participating countries.

52. In a related vein, the importance of technical cooperation as a vehicle for facilitating effective implementation of competition law and policy in developing economies has been referred to by a number of Members.
  However, the nature of specific requirements in this area has not been extensively discussed.

VI. CONCLUDING REMARKS

53. In sum, the discussions to date in the Working Group have revealed broad (if not universal) agreement on the importance and relevance of competition policy as a building block of economic development.
  The specific benefits that have been attributed to such policy include promoting an efficient allocation of resources, preventing/addressing excessive concentration levels and resulting structural rigidities, addressing anti-competitive practices of enterprises, including multinational enterprises that have a trade dimension, and that (possibly) impact particularly on developing countries, enhancing an economy's ability to attract foreign investment and to maximize the benefits of such investment, reinforcing the benefits of privatization and regulatory reform initiatives, and establishing a focal point for the advocacy of pro-competitive policy reforms and a competition culture.  Moreover, both Members' contributions and materials provided by observer intergovernmental organizations have emphasized the heightened relevance of such policy in the context of factors such as globalization, the reduction of many conventional trade barriers, and increased reliance world-wide on market forces as the primary engine of growth and development.  Many Members would also argue that a comprehensive competition law is essential as a vehicle for anchoring and giving expression to competition policy, in developing as well as developed countries.  The latter is not, however, a universal conclusion:  some Members take the view that an effective competition policy may be achieved even in the absence of a competition law (at least, perhaps, in the context of a small, open economy).

54. With respect to the inter-relationship of trade and competition policy as it affects economic development and growth, most delegations would emphasize the broad complementarity of competition policy and trade liberalization in creating incentives for innovation and productivity improvement and otherwise supporting efficient development patterns.  Some delegations would argue further that, at least in some circumstances, trade liberalization (and an absence of other government-imposed barriers) can serve as a substitute for competition policy.  However, a number of Members would dispute this, arguing that even in a liberal trading environment, experience shows that competition policy is necessary to private conduct that impedes or distorts trade.

55.
The discussions in the Working Group have also touched upon reservations expressed by some delegations regarding the wider economic and social repercussions associated with a transition to a competitive market-based economy, including through the application of competition law.  These range from possible short-term losses of employment to concerns regarding the implications of merger control for the achievement of desirable economies of scale and inter-firm synergies.  A majority of delegates, however, would seem to favour the view that, in most circumstances, application of a well-constituted and appropriately flexible competition policy is more likely to enhance than to detract from the efficiency and competitiveness of domestic industries and firms.
56.
Finally, the discussion in the Group has provided extensive insights into the matter of priorities for the design and implementation of competition law and policy in a developing economy setting.  While a variety of perspectives have been expressed, a view that would seem to command wide support is that countries do not necessarily need to implement all aspects of competition policy at the beginning of the process.  Rather, it may be appropriate to focus initially on deterring practices that are unambiguously harmful (e.g., horizontal cartels) and on competition advocacy activities.  In framing the latter, however, it may also be important to bear in mind possible implications for the independence of the administering authorities.  A number of delegations from disparate regions have also stressed the importance of international cooperation, including technical cooperation, as a means of facilitating the effective application of competition law and policy in developing countries.
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